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METERS 


Purchasers of EMPIRE “Streeemline” Meters 
expect to receive greater value. Such buyer 
confidence has been earned through 60 years 
of service experience —experience with support- 
ing records to attest to the superiority of the 
EMPIRE balanced oscillating piston design. 
Extreme accuracy, long life and low cost of 
maintenance are not simply claims but proven 
attributes of all EMPIRE Meters. 


The EMPIRE design, too, results in a sen- 
sitivity that is reflected in extreme accuracy on 
low flow rates. Waste and leaks that so fre- 
quently are by-passed and go largely unrecord- 
ed by ordinary meters are caught by the 

‘ : EMPIRE “Streeemline”. These 

BIEN INI meters actually cost Jess because 

“Mawl they measure more. 
PITTSBURGH EQUITABLE METER CO. 
Atlanta Houston MERCO NORDSTROM VALVE CO. Los Angeles Boston 
Brooklyn — Pittsburgh Main Offices, Pl TTSBURGH, PA. Seattle Buffalo 


Chicago Kansas City Tulsa San Francisco New York 
National Meter Division, Brooklyn, N. Y. 


Exclusive, Time-Prov- 
en Balanced Oscillat- 
ing Piston Design 


Lower Half of Snap- 
Joint Measuring 
Chamber with Piston 


There is but one 
moving part within 
the snap-joint mea- 
suring chamber; the 
famous EMPIRE 
Balanced Piston. Per- 
fect balance is at- 
tained by the loca- 
tion of the web at 
the vertical center of 
the piston. I-beam 
construction forms a 
rigid support to pre- 
vent distortion. 
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ow about the Burners 
in Your Gas Appliances? 


In the gas appliances which you make or sell, or which you recommend—are 
¢ burner units the very best you can obtain? In the future, expertly engineered 
as appliances will command increasing attention, not only for results attained, 
ut also for cost of operation. Gas authorities recognize this, and so do users. 
orber offers today, for appliances operated on natural, manufactured, Butane 
bottled gases, the most efficient and best performing burner units ever avail- 
ble. On atmospheric pressure, patented Barber Jets, with a unique auxiliary air 
d, deliver a perfectly directed flame of 1900° temperature with complete com- 
stion. Over twenty years of service to appliance makers, nearly 200 of whom 
bw use Barber Burners, emphasize the superiority of our products. 


le make scores of of burners, with hundreds of variations in size and shape, for every imaginable purpose. in 

ition to patented er jets, exclusive with us, one reason for the success of Barber burners is that we always 
sign and engineer the burner to suit the specific Pyne 8 Let our engineers work with you to obtain maximum 
sults at the most critical point, because the burner is the heart of the appliance. ; 


Send for Catalog on appliance and conversion burners, and pressure regulators. 


E BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


3ARBER BURNERS 
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1 Workholder sets 
| to pipe size 


instantly a 


ses | With this self- 
contained 


RIFLEIb 
No. G5R 


* No wonder the popularity 

of this threader has spread 

widely. The speed and ease 

with which it cuts clean per- 

fect threads on 1” to 2” pipe 

are reasons enough. One set 

of high speed steel chasers 

threads all 4 sizes—and 

they set to pipe size in 10 

PERFECT THREADS seconds! Workholder sets 
instantly! You'll like other 

s, work-saver features of this 

soe rugged __steel-and-malleable 

with surprising Be aap pays you to try 


the self-contained No. 65R 


ease and speed at your Supply House. 





No. 65R stands up 
handily when you 
want if to. 








* WORK-SAVER PIPE TOOLS * 


THE RIDGE TOOL COMPANY - ELYRIA, OHIO, U.S. A. 
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Ww: were pleased to note that Director 
Byrnes of the Office of War Mobiliza- 
tion and Reconversion stressed the fact that 
it is a shortage of coal (rather than a deficit 
of generating equipment or reserves) which 
requires the Office of War Utilities to order 
the so-called nation-wide “brown-out.” Since 
this shortage of coal stems from a situation 
which lies under the jurisdiction of Secretary 
of Interior Ickes in his capacity as Solid Fuels 
Administrator, it is to be hoped that the gen- 
eral public, when it sees the lights growing 
dim, will realize it can be traced to Mr. Ickes’ 
bailiwick rather than the electric power or 
other utility industries, including natural gas. 


YET, with one of those paradoxes so frequent 
in the more or less topsy-turvy world of gov- 
ernment administration, it is the Office of War 
Utilities (which had done such an admittedly 
fine job of mobilizing the nation’s power, gas, 
and other utility resources for war) which 
must bear the burden of restrictive enforce- 
ment in an effort to help bail the nation out 
of a coal shortage. A touch of irony is added 
by the fact that Secretary Ickes has never 
looked with a particularly kindly eye on the 
OWU branch of WPB. It would not be over- 
stating the case to suggest that if OWU, by 
some misfortunate error of judgment, were to 


FERGUS J. MCDIARMID 


How effective is paid publicity in public owner- 
ship election campaigns? 


(See Pace 135) 
FEB, 1, 1945 


the Editors 


trip over one of the numerous pitfalls of ad- 
ministrative existence these days, and stumble 
into the oblivion of discredit, Mr. Ickes would 
bear up under this shocking loss with astonish- 
ingly heroic and Christian fortitude. 


TuIs is not to suggest, of course, that the 
coal shortage itself is traceable in any respect 
to the energetic Mr. Ickes or the work of his 
staff. True, there seems to be some confusion 
as to just why there has been a coal deficit 
during the past two years and one which, 
according to Mr. Ickes, will run about 40,000,- 
000 tons in 1945. The most we can conclude 
is that if Director Byrnes says there is a coal 
shortage, there must be a coal shortage, now 
or in immediate prospect. 


WHETHER the difficulty lies in mine produc- 
tion—a charge denied by the United Mine 
Workers—or in transportation, or a combina- 
tion of both, are unsettled questions. In any 
event, we can be sure that the electric industry 
and, in its own sphere, the gas industry will 
bend every effort to ease this fuel shortage 
situation, by full compliance with necessary 
restrictions. Indeed, we wonder if there is not 
as much opportunity here for the utility in- 
dustries to demonstrate patriotic and selfless 
devotion to the war effort as they have already 
demonstrated in their brilliant record of carry- 
ing the double burden of supplying war peak 
production as well as usual service to the 
civilian economy. 


¥ 


PEAKING of Secretary Ickes, we were in- 
S trigued by that gentleman’s reported state- 
ment of January 12th to the effect that “Mr. 
Lilienthal is one of the best and—I might add— 
one of the busiest propagandists the United 
States of America has produced.” We are 
tempted to share Secretary Ickes’ high opinion 
of the effectiveness of the TVA publicity de- 
partment and its propaganda efforts—using 
that term in no invidious sense whatever. Mr. 
Lilienthal rightfully feels that he has a pretty 
successful organization and sees no reason 
why he should keep the pleasant news thereof 
from the American public. 


WHEN, in the process, TVA is actually able 
to get the American public to spend its own 
money for two best sellers in the same book 
market (one by Mr. Lilienthal himself), and 
when such best sellers convey a favorable pic- 
ture of TVA operations which the private in- 
dustry could not duplicate for its own benefit 
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Otter Tail Power Co. — Canby, Minn. 
75,000 lbs./hr.—500 lbs. Pressure—825°F. Temperature 
Riley Pulverized Coal Fired Steam Generating Unit 


an outstanding smaller public utility installation 


If you want to see a truly outstanding smaller boiler unit, visit the Riley installation 
at Otter Tail Power Company, Canby, Minn. Here is a unit which operates at 87.3% of 
efficiency though Riley only guaranteed 85.7%—which though having a maximum capacity 
of 75,000 pounds of steam per hour, maintains loads of 15,000 pounds with absolute ease 
and complete ignition stability—which burns Illinois coals without slagging, the ash being 
entirely granular in form. 

It is because of such completely satisfactory performance that so many public utilities 
have recently installed Riley Boiler Units. 


COMPLETE STEAM GENERATING UNITS 
BOILERS- PUL VERIZERS-BURNERS-STOKERS -SUPERHEATERSG 
AIR HEATERS - ECONOMIZERS - WATER-COOLED FURNACES 
STOKER CORPORATION, WORCESTER, MASS. _— steei-cian InsuLaTED SETTINGS - FLUE GAS SCRUBBERS 
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LUTHER R. NASH 


Setting up a fund for depreciation is not so 
simple as starting a bank account. 


(SEE Pace 144) 


by spending thousands and thousands of dol- 
lars for paid publicity, that certainly speaks 
well for the blurb boys of the TVA staff. 


Some of this favorable publicity must be 
traced, of course, to certain naturally favor- 
able conditions which surround a large-scale 
government venture, simply because it is a 
government venture and therefore somewhat 
new and interesting. When a private enter- 
prise wants to take its case to the public it 
usually has to pay and pay well for the process. 
When Mr. Lilienthal and some of his more 
talented associates write for the newspapers 
or book trade, they are not only in a position 
to get space free, but even get paid for it. Mr. 
Lilienthal and his aides would be foolish not 
gag full advantage of these inherent wind- 
alls, 


But we wonder if we can give the credit en- 
tirely to the inherent advantage of public in- 
terest in a government experiment such as 
TVA. We wonder if there are not other con- 
tributing factors, such as smart release writ- 
ing, astute space angling, artistic photography, 
cultivation of prominent visitors, etc., which 
demonstrate the “know how” and effectiveness 
of the TVA publicity organization as such. 


WHEN, for example, TVA can crash virtual- 
ly every major newspaper in the country with 
a news story which gives the reader the i im- 
pression that TVA i is paying more money ‘ 
lieu of taxes” than private utilities pay ba 
comparable operations in actual taxes (where- 
as, in fact, TVA is paying by statute only 7 
per cent of gross revenue as compared with 
about 24 per cent of gross revenue paid for 
taxes by private utilities), that is not traceable 
to any inherent advantage of public ownership. 
That is simply superb publicity technique. And, 
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incidentally, earning the recognition of Secre- 
tary of Interior Ickes is, in itself, quite a 
bouquet for TVA publicity efforts. Literate 
Americans well know that our Secretaty of 
Interior himself ranks among the best tech- 
nicians in the country in this field of endeavor. 


¥ 


HE opening article in this issue by Fercus 

J. McD1armip, manager, investment re- 
search department, Lincoln National Life In- 
surance Company of Fort Wayne, Indiana, 
and well-known author of business and eco- 
nomic articles, deals with the somewhat allied 
topic of local publicity for public ownership. 
Mr. McDrarmip made a careful case study of 
the recent municipal ownership election in his 
home town of Fort Wayne, Indiana, which 
resulted in a defeat last November of a pro- 
posal to have the city buy out certain proper- 
ties of a private electric utility company in 
that area. 


¥ 


| ent M. PATTERSON, whose article on 
“TVA’s All over the Place” begins on page 
155, is a former consulting engineer of Chi- 
cago who is now resident in the peaceful com- 
munity of Newfane, Vermont. An alumnus of 
the University of Iowa, Mr. PATTERSON en- 
tered the valuation bureau of the ICC in 1914 
after engineering experience with the CB&Q 
Railroad. In 1925 he left government service 
and until a short while ago was a private engi- 
neering consultant in Chicago. 


5 


UTHER R. NAsu, whose contribution to our 
series of articles on the subject of depreci- 
ation appears in this issue (beginning page 
144), is perhaps too well known an authority 
on this subject to need further considerable 
introduction to our readers. A graduate of 
Massachusetts Institute of Technology and 
Harvard (SM, 98), Mr. NASH was for many 
years an official of the Stone & Webster or- 
ganization and is now engaged in engineering 
consultation at his home in Ridgefield, Con- 
necticut. 


¥ 


Axone the important decisions preprinted 
from Public Utilities Reports in the back 
of this number, may be found the following: 


RESTRICTION of a return to a prudent invest- 
ment basis, distinguished from original cost, 
has been approved by an Arkansas court in up- 
holding an order of the commission reducing 
electric rates. (See page 129.) 


THE next number of this magazine will be 
out February 15th. 


A, Colitie 
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the Synchro-Matic Way 


Brooklyn Union Gas Company gets fast, 
accurate, detailed sales analyses with 
Remington Rand Punched-Card Accounting 


Measuring and analyzing gas sales 
by any desired classification is a simple 
matter for executives of this well-known 
New York utility. 

Using the exclusive, automatic 
Remington Rand Synchro-Matic Punch, 
sales analysis tabulating cards are 
punched simultaneously with and as a 
by-product of account billing on the 
Remington Rand Bookkeeping Machine. 
This synchronized operation produces 
the bill, the customer’s ledger record, 
and the tabulating card simultaneously 
—without any increase in operator 
time; assures absolute accuracy be- 
tween billing data and sales records; 


and takes advantage of the speed and 
accuracy of automatic, mechanical tab- 
ulating to produce any number of statis- 
tical analyses. « 

Utility executives are fast recog- 
nizing the efficiency and value of Rem- 
ington Rand Punched-Card Accounting 
for the accumulation and analysis of all 
manner of utility-operation facts, in- 
cluding payrolls, labor distribution, 
material control, sales, financial reports, 
meter readings, etc: 

Write to our branch office nearest 
you, or direct to Remington Rand Inc., 
Tabulating Machines Division, New 
York 10, N. Y., for further information. 


€ 


PUNCHED-CARD ACCOUNTING 


- )\ MARK of a System 


* The HOLE 
... the Symbol 


) of Accuracy 


Write for: “The HOLE-STORY of Punched-Card Accounting”— 
the book that tells a vital story to business. It’s FREE! 
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VULCAN ENGINEERED SOOT BLOWER INSTALLATIONS 























Two Babcock & Wilcox Steam Generators, 660,000 Ibs. per 
hour each at 1250 pounds pressure. Soot Blowers take steam at 
265 psi. Long element life, easy operation, straight elements 
and very effective cleaning are obtained by the use of the 





The new VULCAN catalog fully describing VULCAN equipment appears in the 
1944 Sweets, and a copy is available on your request. 


VULCAN SOOT BLOWER CORPORATION, DU BOIS, PENNA. 


















HyVULoy elements pages 14 and 15, HyVULoy Protective Bear- 
ings page 16, air cooling and pre- “cooling, slow-speed LGE-2 
heads—pages 6 and 7, over-arm support. Slag screen, water 
walls and tubes in the — Pass are maintained slag -free by 
Retractable Model T-2 elements. 
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Remarkable Remarks 


“There never was in the world two opinions alike.” 
—MOoNTAIGNE 

















SEC. Ore |. “No regulation is any better than its enforcement . . .” 
Deputy administrator, Solid Fuels 
Administration for War. 


¥ 





STUART CHASE “Labor unions are at the moment even more unpopular 
Author. than Congressmen.” 
Py 
DonaLp M. NEtson “It is to the everlasting credit of American private 
Former chairman, War enterprise that since this war began it has put the em- 
Production Board. phasis on enterprise, rather than on privacy.” 
ss 
CHARLES E. WILSON “Businessmen have to rely heavily on legal advice and 
President, General Electric even then they operate at their peril, because what was 
Company. considered and declared to be legal twenty years ago... 
may today be the basis for prosecution.” 
¥ 
Eric A. JoHNSTON* “.. (finding the answer to many perplexing questions) 
President, U. S. Chamber is a job that can only be done by all of us working to- 
of Commerce. gether as a team. Today [election day] we have been 


Republicans and Democrats; tomorrow we must be 
Americans.” 


¥ 
Tuomas E. DEwEy “That we shall win this war none of us and few of 
Governor of New York. our enemies can now have any doubt. But how we win 


this war is of major importance for the years ahead. 
We won the last war but it did not stay won. This time 
we must also win the purposes for which we are fighting.” 


¥ 
THOMAS J. WATSON “There is a type of reconversion which is. . . important, 
President, International Business and that is the reconversion of our. thinking. We must 
Machines Corporation. . hold fast to our ideals and see to the reconversion of our 


ideas so that we will be prepared to meet the challenge 
of the new and changed world which we are going to face 
after victory.” 





© 
Emit SCHRAM “The development of our industry has given horse- 
l’resident, New York Stock Ex- power to freedom. It has raised the weil-being of the 
change. working man. The basic idea of our industrial society 


is to find out what a man is good for and to give him a 
chance. Make use of people! The foremost resource of 
the United States is the people of the United States. This 
thought gives new meaning to freedom.” 
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Burroughs 
rik . » » « I helping when 


war accounting 
problems arise 


In war industries, camps, depots, bases and government offices, 
Burroughs systems and installation men have been working with 
officers and executives, devising modern machine systems to save 
accounting time and clerical manpower. 
Burroughs men—thoroughly experienced in meeting all types 

of accounting problems—know how the speed and efficiency ote 
figuring and accounting machines are best applied to this work, oe 

It is gratifying to know that Burroughs’ : 

experienced technical staff has been 

_able to make such an important 


contribution to the war ef 


BURROUGHS ADDING MACHINE CO., DETROIT 
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REMARKABLE REMARKS—( Continued) 


Excerpt from report of 
United States Chamber of 
Commerce. 


Joun B. GLENN 
President, Pan American Trust 
Company. 


JosePpH H. SCHLARMAN 
Bishop of Peoria. 


Homer A. RAMEY 


U. S. Representative from Ohio. 


Ernest E. Norris 
President, Southern Railway 
Company. 


HuGH BAILiig 
President, The United Press. 


W. RANDOLPH BurcEss 
President, American Bankers 
Association. 


CHESTER BOWLES 
Administrator, Office of Price 
Administration. 
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“A free society is impossible without its economic coun- 
terpart—a substantial free market.” 


¥ 


«“The first chalienge to American enterprise is an un- 
derstanding of the word ‘enterprise’ itself, which means 
‘venture, undertaking, going forward.’ ” 


¥ 


“There is a real danger that certain political groups 
will want to perpetuate the economic and regulatory con- 
ditions of wartime, where, even if the public authority 
has not control of the means of production, it does not 
retain the lash of bureaucratic regimentation and filling 
in forms ‘ad infinitum.’ ” 


¥ 


“Because the Congress is a cross section of the great 
American people, here in this body we see clearly re- 
flected the ideals, the aspirations, the ambitions, the dis- 
satisfactions, the problems, worries, fears, grief, and con- 
cern—indeed, the very moods—of the 136,000,000 Amer- 
icans it is our high priviiege to serve...” 


vw 


“After all the excitement is over, I predict that the 
railroads will still be handling by far the major portion 
of America’s freight and passenger business just as they 
have always done—and just as they will always do until 
some one invents a form of transport that can top the 
railroads for economy and match them in dependability.” 


¥ 


“",.an untrammeled flow of truthful information from 
country to country will have a retarding effect at least in 
the development of the circumstances which lead to war. 
Wars are usually brewed in the dark. The darkness of 
ignorance, mistrust, and dislike stirred up between na- 
tions by the distribution of propaganda instead of news.” 


¥ 


. “Since the beginning of the war, individuals in this 
country have saved something like $100,000,000,000. . . . 
The important thing for us now is to move with the tide 
in our Own operations, to encourage this swing toward 
savings, to get people to think about it and make the habit 
permanent. For it would be easy to give way to another 
period of spending.” 


¥ 


“I believe that depressions can and should be elimi- 
nated. I believe that through teamwork of industry, agri- 
culture, labor, and government, the national income can 
be held up after the war. With over 10,000,000 soldiers 
and sailors back on the job, I believe it can be increased 
even above present levels, with markets for everything 
we can produce and with jobs for all who seek them.” 








Would you see general econ- 
tractor about are conditioning? 
No! Then you should consult a 
specialist about switehing equip- 
ment problems. R&IE has con- 
centrated for 31 years on these 
very problems. 


RAILWAY AND 
GREENSBURG, PA. . . 
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HI-PRESSURE CONTACT Switching 


e 
Equip men t has changed every notion of what 


a switch should be. Who but a specialist could develop 
equipment with the operating advantages, the ease of 
handling, the performance records and the simplicity 
of design that you find in Hi-Pressure Contact Switches. 
R&IE continually searches for refinements, improve- 
ments and operating advantages, 


INDUSTRIAL ENGINEERING CO. 


. . In Canada — Eastern Power Devices Ltd., Toronto 


Coilpirntinng one hundred per cent with the War Effort. 
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LAN NOW FOR 1945 WITH 
MERCOID CONTROLS 


,ee Fee CSS 2 Ss * 2 





MERCOID HAS WHAT EXPERIENCED 
ENGINEERS WANT IN AN AUTOMATIC CONTROL 


1. Designed for positive safety—the prime purpose of a control. 


2. Built for years of dependable performance—a very desirable 
feature. 


3. Simplified for ease of installation—appreciated by the trade. 


4. Convenient facilities for making understandable adjust- 
ments—no time lost in calculating or guesswork. 


5. The only 100% Mercury Switch Equipped Control Line— 
which means that all ‘makes’ “and breaks” in the electrical circuit are 
hermetically sealed, therefore immune to dust, dirt, corrosion, open arcing, 
pitting, or sticking of contacts—all common causes of contact trouble. 
Mercoid Switches provide an electrical contact that will give millions of 
perfect operations. 


The above facts merit your 
consideration. For detailed 
information see Mercoid 
catalog No. 600. 


THE MERCOID CORPORATION, 4219 BELMONT AVENUE, CHICAGO 41, ILL. 
ase ec Rae ot a, IN the Rl Otel Ae ad ee eel, Ment Ms os Sade 
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Gates—intake, Sluiceway and Spillway 


Hydraulic Turbines—Francis and Propeller Types 
Rack Rakes 


Trash Racks 


Valves—Pipe Line and Penstock 


NEWPORT NEWS SHIPBUILDING 
AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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FOR DOOR EFFICIENCY — 


Check T 


You gain on ev 
+ efficiency preci ea.a rs 
rip — Operated Steel 
g Doors .. . the conveni- 
ence of remote door control 
— easy, time-saving ieee 
sa a space saving design 
eli maintenance . . . and 
. a = long service life, 
nls y nearly half a cen- 
a Pog oa Door perform- 
sae: e nationwide Kinnear 
ah ration offers you com- 
Pe, oe in solving 
oblems. Write for 
— information. The Kinnear 
eae Company, 2060- 
ve., Columbus, Ohio. 


OPEN STRAIGHT UPWARD AND 
COIL COMPACTLY ABOVE THE 


LINTEL, which .-- 


Makes all surrounding floor an 


space usable at all times. 
w of light from 


at all times. 


es, for 


d wall 


Permits maximum flo 
all overhead sources 
Keeps ceilings clear at all tim 
widest use of conveyors, etc. 
Clears doorway from jamb to jamb 
_, . from sill to lintel — doors open 
out of the way, safe from damage! 


THE 
FAMOUS INTERLOCKIN 


Makes them tough, 


wearing — ye 
absorb sharp 


Affords extra protec 
theft, sabotage and the elements. 


plows and impacts. 





Savi. 
ving Ways in Doorways | 


E 


ROLLING DOORS 


This page is 
reserved under 
the MSA PLAN 


e 
Scores high in at 
any type of architecture ! 


Y FEATURE KINNEAR’ 
G STEEL- 


SLAT CONSTRUCTION, which . 
rugged, long- 
t resilient enough to 


tion against fire, 


tractiveness with 
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eM i ate as So 
C-87 TRANSPORT PLANES IN BACKGROUND—Press Association Photo. 


Home Base P63 


B-29 Superfortresses are hitting Japan 


hard and often these days, from bases 
deep in western China and islands of the 
Pacific. 


construction. An International Engine 


Here is such a base in actual 


powers the rock crusher, as Chinese 
peasant workmen bring river-bed stone 
for the foundation of the field. 


SUPERFORTS 


This is one of many examples of the 
applications of 
Power in wartime. Geographically, In- 
ternational Tractors and Engines span 
the globe. They serve every branch of 
the Armed Forces efficiently and de- 
pendably, just as they in- 
dustrial power users on the 

home front. P| 


varied International 


serve 


INTERNATIONAL HARVESTER COMPANY 


180 North Michigan Avenue 


Chicago 1, Illinois HARVESTER 
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Save to Win 


with these four simple rules 


of battery care: 


Keep adding approved water at 
regular intervals. Most local water 
is safe. Ask us if yours is safe. 


Keep the top of the battery and 
battery container clean and dry at 
all times. This will assure maximum 
protection of the inner parts. 


Keep the battery fully charged— 
but avoid excessive over-charge. 
A storage battery will last longer 
when charged at its proper voltage. 


Record water additions, voltage, 
and gravity readings. Don't trust 
your memory. Write down a com- 
plete record of your battery's life 
history. Compare readings. 


If you wish more detailed information, or 
have a special battery maintenance prob- 
lem, 
We want you to get the long-life built 
into every Exide Battery. Ask for booklet 
Form 


don't hesitate to write to Exide. 


3225. 


— Exide — 


CHLORIDE 
BATTERIES 





...is a vital principle 
of utility operation! 


Conservation of materials is no new story 
to the men who operate public utilities. 
With thrift and efficiency they have always 
planned for conservation. 


They’ve squeezed the last ounce of use 
out of materials and equipment in their 
care .. . and today, that need is intensified. 


One helpful principle to follow is that of 
“Buy to Last—Save to Win.” Buy quality 
products and equipment, then care for it to 
avoid needless replacement. That conserves 
raw materials, labor, and space in factories. 
It frees these productive elements for essen- 
tial war production. 


THE ELECTRIC STORAGE BATTERY CO. 
hiladelphia 
Exide Batteries of Canada, Limited, Toronto 


ee 
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J-M INSULATIONS COVER THE 
ENTIRE RANGE OF 
INDUSTRIAL TEMPERATURES 


iJ 
CENTIGRADE 
JM-26 BRICK OR FIREBLOK 
SIL-O-CEL SUPER BRICK 


HATS NOT FLAME you see ‘ 9 201-25 omcnon mesoron 

| peste from the electric in- ENN <sce peoenenenteame 
duction furnace above. It’s white 
heat, at 3200° F. This is one of a 
score of tests performed in the — 
Johns-Manville Research Labora- devised a number of insulations, 
tory—a part of J-M’s continuing _ each designed to do a certain job 
effort to control more completely _, . . from —400° to 2600° F. 
the flow of heat. This unequaled assortment 

During the past 27 years, his- _ of insulating materials is available 
tory-making progress in develop- to you. And J-M Insulation spe- 
ing more efficient insulation has __cialists, plus the facilities of the 
been made in this laboratory— J-M Research Laboratory, are 
the largest of its kind in the world. _ available to help with your par- 
Here, some of the most baffling ticular heat or cold insulation 
problems in heat-flow and its _ problems. For the full story write 
measurement have been solved. Johns-Manville, 22 E. 40th St., L ; 
Here, too, J-M Scientists have New York 16, N. Y. “FAMRENMENT + cenTigaane 


MA NVI 


IM Johns-Manville 
INDUSTRIAL INSULATIONS 


)R VER@-SERVICE 
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BUILDING WIRE : IMPERIAL NEOPRENE JACKETED PORTABLE CABL 


CRESCENT SYNTHOL Type SNW 
Gor More —_ Ju Wet Locations 


For 3/4” 
Conduit 


No. 14/3 Conduc- Three No. 10—Type Three No. 6—Type 
tor, = carries RW carry 25 Amp. SNW carry 54 Amp. 
mp. 


SERVICE ENTRANCE CABLE 


Insulated with a special thermoplastic that is extremely re- 
sistant to moisture, acids, alkalies and oil, inherently flame- 
retarding, high dielectric and mechanical strength, bright 
permanent colors, small diameter, easy pulling, free stripping 


SYNTHOL Type SNW 
is approved by Underwriters Laboratories in sizes from #14 
through #4/0 AWG under section 3035 of the 1940 N.E. 
Code for use in raceway systems, such as: (a) Underground, 
(b} In concrete slabs or other masonry in direct contact with 
the earth, (c) In wet locations, (d) Where the condensation 


= Se —- MANS — (OULNAC — INAS Su) ity 


and accumulation of moisture within the raceway is likely to 
occur. 


White for Descriptive Golder on Types 
SNW aad SN 


CRESCENT INSULATED WIRE & CABLE CO. 
TRENTON, N. J. 


y CRESCENT 


WIRE and CABLE 


MORED CABLE - RUBBER POWER CABLES : VARNISHED CAMBRIC CABL 
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DAVEY 
LINE - 


AIR- ARISTOCRAT 


PORTABLE 
COMPRESSORS 
+ 
TRACK-AIR 
COMPRESSORS 
* 
TRUCK-POWER 
TAKE-OFFS 
* 
ee a ee —— PNEUMATI 
Take a chassis built to endure the shocks and jolts of hard ‘ 
service year in and year out, add an amazingly economical, ruggedly- SAWS 
built air-cooled compressor that operates at conservative speed, and rn 
you have the DAVEY Air-Cooled Portable Compressor. 
Cost-wise contractors and dealers who lease out equipment know INDUSTRIAL 
a DAVEY can really take it and still keep going year after year with STATIONARY 
minimum maintenance and maximum efficiency. That’s why many 
rental fleets are 100% Davey Compressors. COMPRESSORS 
Look at the additional advantages Davey Compressors offer you— * 
44 AIR-COOLED — No water to freeze, no radiators to clog, no 
water pumps to wear out. MINE RAILWAY 
WSAVES MONEY — Economical, conservative speed cuts main- COMPRESSORS 
tenance costs, keeps moving parts running longer. 
yw DAVEY ENGINEERED—Electrically-welded, reinforced frame * 
—aluminum - alloy Ree 2 
heads — individual on a AUTO-AIR 
compressor cylinders ~ COMPRESSORS 
—guaranteed life- : 
time valves. it ie i ‘ < 
Next time you need an ~. . : 
air compressor, check into Write Today 
DAVEY and watch your ge ay - sy For YOUR Copy 
lower compressed-air costs 5) a " 
slip “money in your pocket” “ we of The New 
on every job. DAVEY CATALOG 
E-172 


DAVEY (#0 & 


KENT, OHIO 
DEALERS IN PRINCIPAL CITIES 
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EACETIME POWER... 











w 
poten Ra pet 
J a 
c! 
F: = 











By Pa al ct 


4 


> 





x Se as 


SS 


























THE BABCOCK & WILCOX CO.* 85 LIBERTY STREET, NEW YORK 6, N. Y. 


BABCOCK & WILCOX 
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CLEVELANDS built-in adaptability to meet 
field conditions enable them to handle the toughest ditching jobs 
on the roughest going and in the tightest spots. ro 


Some of the reasons why Clevelands come through under the most 
adverse conditions are:— 


Their correct, compact, time - tested, clean cut, wheel-type design. 
Superior construction, modern engineering and mechanical excellence 
assures strength and ruggedness with the elimination of excess weight 
and bulk. This « 


Extreme ease of operation and maneuverability because of broad terial 
full crawler mounting. 


The quickly reversible Arc Conveyor permitting the throwing of dirt 
on abhes side of the ditch at desired distance. 


A multiplicity of digging and traction speeds always available to oper- 
ator, enabling him to cut at maximum speeds for the work at hand. 
6. Ample power to carry through in any soil and over the toughest terrain. 


These are some of the reasons why CLEVELANDS have been preferred equipment for the digging of 
hundreds of miles of pipe line ditch and why they are in use today on many varied government wor 
projects. 


Mor THE CLEVELAND TRENCHER COMPANY ‘ox 
W/ of the Smal Tren 


20100 ST. CLAIR AVE Pioneer CLEVELAND 17, OHIC y 





“CLEVELANDS’ Save More...Because they Do More 


— 
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Fine grinding and Full Capacity are 
obtained without dependence on 
close clearances between moving 
parts. New Ball charge (the grinding 
medium) is added during operation 
as necessary, thus eliminating shut- 
downs to replace the pulverizing 
parts. 


The outstanding performance 
characteristic of Foster Wheeler 
(Hardinge type) Ball Pulverizers is 
maintenance of high fineness in the 
pulverized fuel—over long periods 
of service without loss in capacity. 


This exceptional ability to operate without reduction in fineness or forced outage, effects ma- 


terial savings including: 


1 Boiler efficiency maintained for duration of run with resultant low 
® 


cost for fuel. 


2 Boiler outages for cleaning heating surfaces reduced; pulverizer 
* repairs minimized. 


3 Labor charges against cleaning boiler and waterwall surfaces 
* sharply decreased. : 





FOSTER WHEELER CORPORATION @ 


W FosTER WHEELER W, 
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Continuous FINE GRINDING OF 
PULVERIZED FUEL GIVES 


HIGHER BOILER EFFICIENCY 





165 BROADWAY, NEW YORK 6, NEW YORK 
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SAVE 50% 
IN TIME AND MONEY WITH 














THE ONE-STEP METHOD 


OF BILL ANALYSIS 











HAT effect is the war production program having on your bill dis- 
tribution? Analysis of customer usage data will provide the answer to 
this important question. In addition to a knowledge of the existing situation, 
certain trends may be disclosed, a knowledge of which may be of considerable 
importance to you under circumstances where the picture is rapidly changing. 


The One Step Method of Bill Analysis is ideally suited to meet the needs © 
of this problem. It does away with the necessity for temporarily acquiring, ~ 
training and supervising a large clerical force. Our experienced staff plus our 
specially designed Bill Frequency Analyzer machines can turn out the job in 

a few days and at the cost of only a small fraction of a cent per item. 

We will be glad to tell you more in detail about this accurate, rapid and 
economical method for obtaining a picture of your customer usage situation. 
Write for a copy of the booklet “The One Step Method of Bill Analysis.” 


Recording & Statistical Corporation 
Utilities Divisiea 


102 Maiden Lane, New York, N. Y. 
Chicago Detroit Montreal . 
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Climatic conditions, under which various communi- 
cations equipments are operated, vary from the 
sub-zero temperatures of the northernmost climates 
to the tropical temperatures encountered at the 


equator. Conditions of humidity cover the extreme 
range; from the dry arid regions of the many 


deserts, to the almost 100% humidity in tropical 
and sub-tropical atolls. 


It has been the problem of Sangamo engineers to 
design and produce capacitors that perform faith- 
fully under these varying conditions, and so assure 
vitally needed communications at all times. 


The wide variety of capacitors illustrated insures 
the availability of the proper unit for almost any 
mica capacitor requirement. 


SANGAMO ELECTRIC 


COMPANY 
SPRINGFIELD; ILLINOIS 














Deaerating heaters 


Typical medium-size vertical deaerating 
heater mounted on a horizontal storage 
tank. Vent condenser on side to save 
headroom. 





lo fr) 


Deaerating feedwater heaters must be fitted to 
many factors other than required capacity and 
operating conditions. The desired amount of storage 
may mean a large single-shell unit, or a heater 
with a separate storage tank. Space limitations and 
available access to buildings must be considered. 
Railroad clearances limit the size and shape of 
large units. And with each variation in shape, the 
critical design areas, volumes, tray and water dis- 
tribution, piping arrangements, and controls must 
be proportioned for dependable operation and 
maximum feedwater heating and deaerating 
performance. 

How Elliott engineers fit Elliott deaerating heaters 
to their jobs is shown in the photos on this page. 
If you have a heater problem, particularly one that 
looks tough, talk it over with these Elliott specialists. 


ELLIOTT COMPANY 


Deaerator & Heater Division, JEANNETTE, PA. 
DISTRICT OFFICES IN PRINCIPAL CITIES 


This 1,500,000 - Ib. - 
per-hr. deaerating 
heater was shaped 
to fit into limited 


width in a big util- 
ity station, ; 


Two vertical deaerating heaters. 
Large unit has twice the capac- 
ity of the smaller, and eight 
times the storage capacity. It is 
up to railroad car limitations— 
12 ft. by 27 ft. high. 


CF * 
N-977 
Chen 
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Due to wartime travel restriction, conventions listed are subject to cancellation. 


@ FEBRUARY +7 
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{ West Coast Domestic Gas Research Conference will be held, Los Angeles, Cal., 
Mar. 7-9, 1945 





F 


q Edison Electric Institute Transmission and Distribution Committee starts meeting, 
Pittsburgh, Pa., Feb. 15, 16, 1945, 








Se 


17 fae os 195 eae for Testing Materials will hold spring meeting, Pittsburgh, Pa., 
€ 





{ American Water Works Association, Minnesota Section, will hold meeting, Minneapolis, 
Minn., Mar. 9, 10, 1945. 





Y Texas Telephone Association will hold convention, Dallas, Tex., Mar. 12, ¢ 
13, 1945. 





9 Canadian Electrical gaia will hold annual western conference, Vancouver, 
Can., Mar. 15, 16, 1945, 





7 Insurance Economics Society of America starts session, Chicago, Ill., 1945. 





{ Pennsylvania Electric Association starts committee meeting, Pittsburgh, Pa., 1945. 
9 EEI Accident Prevention Committee starts meeting, Cleveland, Ohio, 1945. 





Y American Gas Association will hold Industrial and Commercial Gas Conference, 
Toledo, Ohio, Mar. 29, 30, 5. 





q Iowa saeproodent Telephone Association will hold session, Des Moines, Iowa, Apr. 











bt rari ory Gas Association will hold Distribution Conferance, Chicago, Ill., Apr. 
4-6, 1945. 





Y Midwest Gas Association will convene, St. Paul, Minn., or Omaha, Neb., @ 
week of Apr. 9, 1945. 








4 Edison Electric Institute Electrical Equipment Committee starts meeting, Cincin- 
nati, Ohio, 1945, 














{ American Management Association starts session, Chicago, IIll., 1945. 
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Lime Kilns 
From a painting by 
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Fort Wayne Defeats Utility 


Public Ownership Extension 


The author describes the character of the municipal 

campaign for the purchase of the privately owned 

electric system resulting in the decisive vote against 

the proposed acquisition by the city. Interpretation 
of the outcome. 


By FERGUS J. McDIARMID 


n November 7th last, the peo- 
O ple of Fort Wayne, Indiana, 

defeated by a vote of 40,245 
to 11,774, or by approximately three 
and one-half to one, a proposal to have 
the city purchase the private electric 
utility serving that city. The size of 
this vote, over 52,000 in a city to which 
the last census gave a population of 
118,410, which, incidentally, was re- 
corded on paper ballots handled inde- 
pendently of the balance of the elec- 
toral machinery, reflected the keen 


135 


public interest in this matter. In fact, 
in the degree of local public interest 
aroused this utility election almost 
tended to overshadow the main politi- 
cal contest held on that date. It was no 
doubt one of the most spirited utility 
elections held in a long time. Defeat of 
this utility public ownership proposal 
in Indiana’s second city, therefore, 
represents no mere whimsical fancy of 
the voters, but was a bedrock decision 
—and an overwhelming one—in favor 
of continued private ownership of 
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utilities in Fort Wayne. Also, it prob- 
ably reflects public sentiment over a 
much wider area. 


Fort Wayne’s Utility Situation Is 
Unusual 


ies understand the rather compli- 
cated setup faced by the voters 
in making their decision, some descrip- 
tion of the utility situation in Fort 
Wayne is necessary. This city in north- 
eastern Indiana is, next to Seattle, the 
largest city in the country where direct 
and widespread competition between a 
municipally owned and a private elec- 
tric utility prevails. The municipal 
electric plant serves at least two-thirds 
of the residential customers in town 
and a minority of the commercial cus- 
tomers. The private company, Indiana 
Service Corporation, serves the other 
third of the residential, most of the 


commercial, and nearly all of the in- 
dustrial customers. The electric reve- 
nue of Indiana Service from within 
the city is nearly twice that of the mu- 
nicipal plant since, in this manufactur- 
ing center, the industrial business is 
large. This private utility also renders 


electric service in thirteen Indiana 
counties, and local transportation serv- 
ice in Fort Wayne. 

Fort Wayne’s municipal electric 
plant was established in the early years 
of this century with the aid of a com- 
paratively small contribution from the 
general funds of the city. It has been 
built up out of earnings to a total pres- 
ent investment of over $7,000,000. Its 
plant now comprises a modern and effi- 
cient steam-generating station of over 
30,000 kilowatts, capacity and a distri- 
bution system blanketing the city and 
serving approximately 27,000 cus- 
tomers. 
FEB. 1, 1945 


In addition to furnishing free street- 
lighting service the municipal elec- 
tric system has in recent years made 
substantial contributions to the city 
treasury. It has enjoyed good man- 
agement and its operating heads give 
the impression of being conscientious 
and efficient public servants. It would 
be hard to argue that this municipally 
owned electric system has not achieved 
a large measure of success in its field. 


NX the present time two sets of dis- 

tribution wires cover the city. 
To a large extent these two sets are 
carried on the same pole lines, with the 
municipal system, Indiana Service, and 
the telephone company owning alter- 
nately every third pole. In certain 
places there are, however, two com- 
plete paralleling sets of pole lines. The 
higher voltage distribution lines serv- 
ing the city’s many industries are 
owned in large measure by the private 
utility. The private company as well 
as the municipal system owns a power 
plant in town and each owns a set of 
substations. 

In other words, a considerable de- 
gree of duplication of facilities exists, 
how much being a matter for debate. 
In some parts of town either one of 
the systems would not alone be able to 
carry the entire load, and to rebuild 
them into a single system would re- 
quire substantial capital expenditures 
in addition to any purchase price paid 
for the private system. On the other 
hand, one must take into account the 
extra work of reading independently 
two sets of meters all over town, of 
maintaining two sets of wires, and the 
energy wastefully expended in normal 
times by the two systems in trying to 
seduce each other’s customers. 
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keen Fort Wayne city administra- 
tion tried to create the impression 
that Indiana Service Corporation had 
to be sold. The common stock of this 
operating utility is owned by Midland 
United, a bankrupt intermediate hold- 
ing company of the Middle West sys- 
tem. In addition, Midland United holds 
a note of Indiana Service which, with 
accrued interest, now amounts to about 
$4,000,000. The status of this note in 
relation to the publicly held preferred 
stock has not yet been finally deter- 
mined, and this will decide the extent 
of the holding company’s real interest 
in the picture. The common stock has 
been stated by the SEC to possess no 
value. While it would doubtless be to 
the advantage of the holding company 
to bring about a sale of Indiana Serv- 
ice, if this could be done at a full price, 
there was nothing to compel it to do so. 

The city administration proposed 
that Fort Wayne should purchase the 
entire property of Indiana Service 
Corporation. They proposed to resell 
the parts of the electric property which 
lie 6 miles beyond the city limits and 
which the city could not legally own 
under Indiana law, also the power sta- 
tion within the city. They also planned 
to resell the local transportation sys- 
tem. Thereby the city would finally end 
up with only the electric distribution 


system of Indiana Service in and near 
Fort Wayne, and the net cost of this 
to the city was stated to be about $8,- 
000,000. This system would then be- 
come part of the property of the exist- 
ing municipal utility. Such was rough- 
ly the proposition for which the city 
administration asked approval from 
the voters on November 7th, but which 
was turned down to the tune of three 
and one-half to one. 


Matter Ineptly Handled by City 
Administration 


Ww this emphatic reaction by the 
voters of Fort Wayne against a 
deal which, from a purely theoretical 
point of view at least, might have had 
considerable merit? There were sev- 
eral reasons for this result. In the first 
place the whole matter was handled 
from start to finish by the local politi- 
cians with a degree of ineptitude and 
highhandedness closely approaching 
stupidity. A great many voters who 
normally support the present city ad- 
ministration, which incidentally is Re- 
publican, were thus alienated. There 
was a widespread opinion that a Chi- 
cago firm which promoted the deal was 
due to take out an unduly large profit, 
and there was a lot of talk about possi- 
ble graft. In connection with the sale 
of an issue of sewer revenue bonds 


e 


Seattle, the largest city in the country where direct and wide- 


q “|. . [Fort Wayne] in northeastern Indiana is, next to 


spread competition between a municipally owned and a 
private electric utility prevails. The municipal electric plant 
serves at least two-thirds of the residential customers in town 
and a minority of the commercial customers. The private 
company, Indiana Service Corporation, serves the other third 
of the residential, most of the commercial, and nearly all of 


the industrial customers.” 
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several years before, there had been 
irregularities and the bonds had not 
been awarded to the best bidder. Mem- 
ory of this made some voters suspicious 
of financial shenanigans in the city 
hall. 

Also many believed that there has 
been a tendency under the present city 
administration to use the available jobs 
in the present city utilities as a means 
of building up a strong political ma- 
chine, and feared an extension of this 
practice in the event of a further mu- 
nicipal utility acquisition. A tendency 
was noted also to dip rather freely into 
city utility funds to finance a number 
of projects, some of them no doubt 
worth while, but without being subject 
to the same financial controls as regu- 
lar civic expenditures. 

Very important was a widespread 
belief in Fort Wayne that competition 
between electric systems is desirable, 
that it is responsible for good service 
and alleged low rates. This belief, 
which seemed to die hard, no doubt in- 
fluenced many people to vote no. 


rene factor of importance was 
that the management of In- 
diana Service Corporation is very 
popular in Fort Wayne and has many 
influential friends who were willing to 
get out and fight for the continued ex- 
istence of that company. Both these 
friends and the employees of Indiana 
Service put on a spirited campaign de- 
signed to present the opposition point 
of view to the people. There was fear 
as to what might happen to the trans- 
portation system. Lastly, and possibly 
most important of all, there was little 
positive desire to extend the scope of 
public ownership in the utility field. 
In Fort Wayne, where the vast ma- 
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jority of the people make their living 
through the operation of a wide va- 
riety of successful private enterprises, 
mostly in the manufacturing field, the 
feeling was strongly the other way. 

Among the most appealing argu- 
ments to come out of the city hall was 
that through this acquisition Fort 
Wayne would go a long way toward 
becoming a tax-free city. Municipal 
expenses would be paid out of utility 
earnings. However, different estimates 
of such earnings were presented at dif- 
ferent times, and these were not backed 
up by any statistical support. It was 
not known whether or not such esti- 
mates were based on war boom con- 
ditions. Probably for these reasons, 
this argument failed to take hold as 
well as might have been the case. 

On the whole the people showed lit- 
tle enthusiasm for the idea of paying 
their taxes as a part of their light bills. 
It was pointed out that this would be 
a very inequitable method of tax col- 
lection, with owners of vacant lots, for 
example, paying nothing. Also much 
of the control now exercised over civic 
expenditures might be lost. It seemed 
to be widely felt that excess utility 
earnings should be passed back to the 
consumers in lower rates, and especial- 
ly to eliminate obvious imperfections 
and inequities from the present electric 
rate structure. 


Purchase Idea Came from Outside 
6 ies idea of this purchase was not 
native to Fort Wayne. As is usual 

in such cases, it was brought to town 
by big city financial promoters who 
saw a chance to make themselves a nice 
piece of money thereby. They talked 
the city officials into the idea of signing 
with them a type of contract known as 
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Municipal Electric Plant in Fort Wayne 


“—— WAYNE’S municipal electric plant was established in the early 

years of this century with the aid of a comparatively small con- 

tribution from the general funds of the city. It has been built up out of 

earnings to a total present investment of over $7,000,000. Its plant now 

comprises a modern and efficient steam-generating station of over 30,000 

kilowatts’ capacity and a distribution system blanketing the city and 
serving approximately 27,000 customers.” 





a proceedings contract. Under this the 
promoters were to receive a percentage 
of the amount paid for the entire prop- 
erty, also a sliding scale of percentages 
of the amounts received for any prop- 
erties resold. 

Although this type of contract has 
been extensively used in connection 
with utility purchases by municipali- 
ties, it is not one which any good busi- 
nessman would make. Under it the 
higher the price paid for the property, 
the higher the promoter’s fee—no deal, 
no fee. Obviously it is to the advan- 
tage of the promoter to arrange a deal, 
even a very bad one for the city, in 
order to collect a fee. 

These rather obvious facts were 
pointed out to the city officials during 
a somewhat stormy public hearing on 
the matter of contract signing last win- 
ter, by a large and representative group 


of the local business community. It 
was also pointed out that the firm 
about to be retained were neither engi- 
neers nor accountants, but promoters 
pure and simple. At this meeting the 
antagonism of the Fort Wayne busi- 
ness community to the entire deal was 
made a matter of public record. Never- 
theless, the mayor proceeded to sign 
the contract, and the present city coun- 
cil signed too. 


HERE followed a long campaign 

of full-page newspaper advertis- 
ing by the city, financed out of City 
Light funds, designed to sell the deal 
to the people. This propaganda was too 
wordy to be very effective. It adopted 
the general line of “mother knows 
best.” It contained a number of inac- 
curacies as to fact, and these increased 
in number and size as time passed with- 
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out any visible opposition showing it- 
self. In particular it stressed the tax 
advantage enjoyed by publicly owned 
as against privately owned utilities, 
and sought to present tax avoidance— 
even in wartime—as a matter of public 
virtue. In calculating the potential tax 
savings it took the war boom year 1943 
as a base year and projected Federal 
tax savings based on that year indefi- 
nitely into the future. 

This propaganda emanating from 
the city hall also sought to soften any 
shock the people might feel on account 
of an excessive price to be paid for the 
property. It did this by the device of 
producing an earnings figure for the 
property to be acquired, like a rabbit 
out of a hat, and with as much statis- 
tical backing. It capitalized assumed 
annual earnings of $1,500,000 on a 2 
per cent basis to arrive at a value of 
$75,000,000. One wonders at the ex- 
treme moderation shown. Why did 
they not capitalize earnings at 1 per 
cent for a value of $150,000,000? In- 
cidentally the property to be acquired 
had an undepreciated original cost of 
less than $6,600,000. 


The Opposition Goes into Action 
R® a long time the local politicians 
seemed to have been under the im- 
pression that they could put the deal 
over without a vote of the people. This 
view was also apparently shared by 
the promoters although it was not held 
by some prominent legal minds in 
town. The purchase would have in- 
volved a revenue bond issue consid- 
erably greater in amount than the en- 
tire present debt of the city, includ- 
ing other utility debt. 
Whether the officials in the city hall 
got qualms as to the legal aspects of 
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the situation, whether they had doubts 
about selling a bond issue without a 
vote in view of the known opposition, 
or whether after ten years of power 
and with a well-oiled political machine 
behind them they felt sure of winning 
an election, is not at this time a matter 
of public knowledge. In any case, just 
over a month before November 7th, it 
was announced that a vote on the issue 
would be held on that date. The ballot 
was simply to ask whether or not the 
people wanted the city to go ahead with 
the acquisition. No price was set. In 
effect the city administration was ask- 
ing for a blank check. 

Shortly thereafter the opposition be- 
gan to crystallize. A Citizens Protec- 
tive Committee was formed to which 
a large number of people gave at least 
their signatures. Others gave a good 
deal of time and effort. An advertising 
campaign was determined upon and 
funds raised to finance it by private 
subscription. While a small amount of 
help was obtained from a professional 
advertising firm, the greater part of the 
material presented was prepared and 
set up by individual citizens as their 
contribution to the campaign. 


how advertising campaign sought 
to point out that the price pro- 
posed for the property was too high in 
relation to the original construction 
cost of the propery. It told the people 
what they would actually be getting, 
bringing out the fact that the Indiana 
Service power-house was not to be in- 
cluded in the purchase, a fact which 
the city hall officials had not seen fit to 
announce. One somewhat oversimpli- 
fied headline asked the mayor whether 
he did not think $8,000,000 was too 
much to pay for a load of poles. It was 
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pointed out that the city proposed to 
pay $515 for each customer acquired, 
and also that other electric distribution 
systems had been acquired at much 
lower costs per customer. 

The fate of the transportation sys- 
tem was stressed. In Fort Wayne, as 
ina good many other similar cities, the 
local transportation system had not 
been a profitable operation in the dec- 
ade prior to gas rationing. In the twelve 
years 1930-41 it actually lost $143,000 
net, before allowance for any return on 
the investment. During this period it 
leaned on the electric side of the busi- 
ness, It was electric earnings that made 
possible the installation just prior to 
the war of a new trolley coach system 
at a cost of over $2,000,000. 

Now the city proposed to sell this 
system away from the electric property 
to an outside speculative interest for 
$1,000,000. The potentialities of such 
a sale, in the way of higher fares, 
poorer service, or lower wages, were 
stressed by the Citizens Protective 
Committee; and this line of reasoning 
probably had a particularly strong ap- 
peal to the rank and file of the people 
who use the trolley coaches and street- 
cars, 


A Utility Fights for Its Life 


A LION’s share of the credit for 
winning the Fort Wayne utility 


battle must go to the employees of In- 
diana Service who put in long extra 
hours carrying a message to the peo- 
ple of their city. The employees pre- 
pared a little booklet designed to pre- 
sent the facts of the case as they saw 
them, in the form of a catechism. While 
the writer would be inclined to argue 
over the correctness of a few of their 
presentations, these were on the whole 
much more factually accurate than the 
corresponding outgivings from the 
city hall. Moreover, the utility em- 
ployees paid for their show out of their 
own pockets, while the politicians had 
their hands in the public treasury. 
The utility employees claim to have 
rung the doorbell of every house in 
town. They not only left their litera- 
ture but delivered a verbal message to 
the people therein. There can be little 
doubt that this appeal delivered direct- 
ly on a man-to-man basis, by an em- 
ployee of a private company usually to 
an employee of another private indus- 
try, had a powerful effect—probably 
more so than any other part of the 
campaign. The employees collected sig- 
natures on cards evidencing support 
for their cause. And on election day 
they made a determined attempt to get 
their promised supporters to the polls. 


F seems rather obvious that this will- 
ingness of the employees of Indiana 


& 


local transportation system had not been a profitable opera- 


Qe: Fort Wayne, as in a good many other similar cities, the 


tion in the decade prior to gas rationing. In the twelve years 
1930-41 it actually lost $143,000 net, before allowance for 
any return on the investment. During this period it leaned 
on the electric side of the business. It was electric earnings 
that made possible the installation just prior to the war of a 
new trolley coach system at a cost of over $2,000,000.” 
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Service, from the president on down, 
to stand up and slug it out with a well- 
entrenched and lubricated political ma- 
chine, which felt very sure of its power, 
attracted a great deal of support to 
their cause. Other citizens, both in- 
dividually and in organized groups, 
were thereby encouraged to take an ac- 
tive part in the campaign. If the utility 
itself had played bashful, if it had felt 
constrained to take a position on the 
side-lines when battle was joined, other 
interested people would have had little 
encouragement to pitch in and help. 
There would have been little encour- 
agement for an individual with no axe 
to grind to stick his neck out to help a 
party who declined to help himself. 

This battle was won without the aid 
of any substantial press support. In 
fact, the evening paper in town, which 
is the one with largest circulation, op- 
erates very much as a part of the city 
hall machine and vigorously plugged 
for purchase by the city. It did this 
over a long period of months. It opened 
its public opinions letter column to 
anonymous letters seeking to smear 
those who opposed the purchase, but 
declined to publish letters taking the 
opposition point of view. 

The other paper in town took a 
rather nonpartisan attitude, being mild- 
ly in opposition during the last couple 
of weeks of the campaign. On the 
whole it may be said that the opposi- 
tion won its fight in spite of, rather 
than with the help of, the local press. 
Both papers, of course, accepted paid 
advertisements stating both points of 
view. 


A Surviving Misconception 
peniacereil enough certain miscon- 

ceptions survived the battle, in 
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fact may have been given a new lease 
of life thereby. Most striking of these 
is the carefully fostered belief that Fort 
Wayne has low electric rates. The city 
administration claimed that these al- 
leged low rates were due to munici- 
pal ownership, while the opposition 
claimed they were the result of com- 
petition. Both factions seemed to agree 
that the rates are low. 

However, the facts are that this is 
true for only limited categories of 
users. For domestic customers having 
electric ranges and water heaters, or 
for those using a very small amount of 
current, the rates are all right. How- 
ever, for those customers who use a 
substantial amount of power but cook 
with the relatively cheap natural gas 
available—and this group is probably 
a majority of the total —the Fort 
Wayne electric rate is one of the worst 
in the Middle West. It involves a kilo- 
watt-hour charge of 34 cents for the 
first two hundred units and 3 cents a 
unit thereafter. Such a rate is quite un- 
promotional and seems difficult to de- 
fend in a city whose chief industry is 
the manufacture of electrical appli- 
ances. 


Conclusions from Fort Wayne 
Decision 

HAT broad conclusions may one 
draw from this utility battle in 
Fort Wayne? In the first place, it 
would seem that in the present phase 
of the public opinion cycle there is lit- 
tle desire for an extension of public 
ownership in the utility field. This is 
probably most true in the Middle West 
where belief in the private enterprise 
system seems most firmly implanted. 
The argument for public ownership 
in order to achieve Federal tax avoid- 
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ance, is apparently not considered in 
the best of taste at a time when the 
requirements of war finance are so ob- 
vious, and most especially when casual- 
ty lists are mounting. Most people can 
see that the larger the amount of utility 
and other business that is removed 
from the tax base, the greater must be 
the burden on businesses and individ- 
uals still subject to Federal taxes. This, 
of course, does not make it any less 
urgent that the campaign be pushed to 
put both publicly and privately owned 
utilities on a basis of approximate 
equality with respect to taxation. 

Events in Fort Wayne also proved 
that there is nothing so likely to alien- 
ate public opinion against a deal of 
this sort as the entry of an outside pro- 
moter who stands to make a large fee 
if the deal goes over. Such a proceed- 
ings contract is quite unnecessary, does 
not make good sense business-wise, 
and provides close to an ideal target for 
the opposition to shoot at. 


Sie Fort Wayne episode also 
proved beyond a doubt that there 
is nothing either distasteful or un- 
ethical in the public eye for a group of 
people comprising the human organ- 
ization of a private utility company 
putting up a fight to maintain their or- 


ganization as a part of the private en- 
terprise system. A large section of pub- 
lic opinion will applaud them if they 
do so. Events of the past dozen years 
may have made many utility men 
squeamish about such a course of ac- 
tion. More recent events in Fort 
Wayne seem to prove that they can 
work in the open and have a large and 
influential section of public opinion 
actively supporting them. 

Also indicated is the effectiveness in 
arousing public sentiment of a short, 
hard-hitting publicity campaign de- 
signed to give the people the essential 
arguments and facts on the negative 
side of such a proposition, and most of 
all to put the proponents of the deal 
on the defensive. If they can be forced 
to get long-winded and overly statisti- 
cal to defend their position, their case 
is weakened. To carry on such a cam- 
paign the services of outside profes- 
sionals may not be necessary, in fact, 
may be a detriment by giving the other 
side something to shoot at. Usually 
local people know their own town and 
its circumstances best, are most inter- 
ested in the outcome of the fight, and 
with the help of a little intelligent ef- 
fort and the use of a little midnight oil, 
can put their own story across most 
effectively. 





Where Public Utilities Are Literally a Gamble 


ihr question of what constitutes a public utility has been debated 
often in this country, but it remained for Argentina on November 
29th to give the discussion a new slant when tt issued a decree saying all 
casinos and gambling houses were “public utilities” and thus subject to 
seizure by the state. While, in stock market parlance, some public utilities 
have been regarded as gambles at times owing to threats of government 
ownership, this ts the first time that gambling becomes a public utility— 
also because of possible government ownership. 
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Depreciation Fund Problems 


Discussion of questions relating to the investment 

of the fund, the risks involved, and the rate of 

interest for the use of the fund where the interest 

method of accumulation of the fund or reserve is 

adopted — The NARUC Depreciation Committee 
report. 


By LUTHER R. NASH 


, NHE electric power industry had 
pursued its progressive way for 
forty years before it achieved 

uniformity in its accounting. The gas 


industry had operated for more than 
one hundred years before it reached this 
objective. Units of both classes of 
utilities had previously used group or 
state systems which generally lacked 
desirable consistency. The much needed 
uniform system of accounts, adopted 
in 1922 after some years of cooperative 
study by regulatory and utility groups, 
remained in effect until 1937 when the 
desire of regulatory groups for fur- 
ther changes and refinements was em- 
bodied in the present standard systems, 
approved by NARUC and FPC. These 
new standards do not differ essentially 
in their scope from those which they 
superseded but certain of their fea- 
tures and interpretations thereof stim- 
ulated the comments embodied herein. 

The evolution through the years of 
that branch of accounting dealing with 
depreciation has been particularly sig- 


nificant. Prior to 1909 when the Su- 
preme Court first recognized accruing 
depreciation, after earlier denials of it 
as an element in rate cases, there was 
little systematic use of such provisions 
other than in the telephone industry 
which began its comprehensive plans 
several years earlier. In many cases the 
early provisions took the name of re- 
placement reserves on the assumption 
that retired units would be replaced in 
kind and at similar cost, only added ca- 
pacity being reflected in fixed capital. 
In other cases the corporate surplus 
continued as the clearing house for re- 
tirement charges. 

In due time it became more clear 
that reserves should be provided for 
writing off all retired units at their 
cost regardless of what substitutions 
were made, all such substitutions be- 
ing added in full to fixed capital. This 
plan was embodied in the original uni- 
form systems, adopted in 1922. The 
retirement reserve, then officially pro- 
vided, continued in use until 1937 
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when reserves bearing the name “de- 
preciation” were substituted in the new 
accounting plans. The text of the new 
accounts still includes the earlier ob- 
jective of retirements but requires 
greater uniformity and refinement in 
their accruals. 


oo the utilities affected found 
little to criticize in such modifica- 
tions of earlier procedure, they would 
have preferred to continue the more 
applicable term “retirement.” They 
have, however, applied a “dis-OK” 
to interpretations of the approved ac- 
counting text, recommended by the 
NARUC Depreciation Committee and 
others, which are regarded as beyond 
the intent of the text and drastic in 
their consequences. The text itself pro- 
vides for subdivisions of the reserve 
forthe main groups of fixed capital, and 
interpretations provide for or propose 
a further breakdown for each fixed 
capital account and for use of the re- 
serve for small items of property. If 
the purpose of such breakdowns is 
greater accuracy, its attainment may 
be questioned because greater errors 
are to be expected in refinements than 
in the over-all figures which alone have 
a sound historical basis. 

The assumption embodied in the 
proposed refinements, that deprecia- 
tion accrues uniformly, is contrary to 
utility experience and to findings of 
the Supreme Court. Because actual de- 
preciation does not accrue uniformly, 
insistence upon uniform accruals over 
a definite period implies amortization 
rather than depreciation accounting. 
When a debt or other obligation is 
amortized, the amount and time are 
both known. In the case of deprecia- 
tion accounting the amount involved 
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is usually definitely known but not the 
time. 


_— uncertainties of service life of 
utility property are well known 
and have been discussed by the writer 
in previous ForTNIGHTLY articles’ in 
which the conclusion was reached that 
the errors arising from service life es- 
timates as the primary accounting 
step, without restrictions as to the size 
of the resulting reserve, were so great 
as to justify the substitution of reserve 
size as the primary objective, with the 
credits thereto as a secondary step. The 
size of the needed reserve can be de- 
termined or checked periodically by 
engineering surveys and studies of past 
experience, many years of which have 
been recorded. 

Such reserves should be at least 
equal to existing depreciation in the 
absence of a casualty reserve, but any 
excess provided for casualties does not 
represent existing depreciation. There 
is now general acceptance of the view 
that there should be reasonable uni- 
formity in depreciation accruals, sub- 
ject to adjustment as changes in re- 
tirement liability develop but without 
the wide fluctuations that were per- 
mitted under the 1922 program and 
with the further important under- 
standing that this is an accounting 
procedure and not a reflection of actual 
accruing depreciation. 


1 Gaeta the reserve or the peri- 
odical credits thereto is the pri- 
mary consideration, two alternative 
methods of providing the credits are 
available, commonly referred to as the 


1Vol. XXIII, No. 11, p. 653, May 25, 1939; 
Vol. XXX, No. 12, p. 761, Dec. 3, 1942; Vol. 
XXXII, No. 6, p. 333, Sept. 16, 1943; Vol. 
XXXIV, No. 3, p. 146, Aug. 3, 1944. 
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straight-line and interest methods. 
The former assumes that depreciation 
funds are uniformly withdrawn from 
their original purpose and are no long- 
er entitled to earn any income. This 
does not involve any return of capital 
to investors as has recently been 
claimed. In fact, such return is pro- 
hibited under prevailing regulations 
which restrict the use of the reserves to 
their intended purpose of property re- 
tirements. No change in outstanding 
capital is involved as long as no cur- 
tailment of service or liquidation is in 
prospect. The latter (interest) method 
assumes that reserves are invested and 
that their earnings are added to the 
credits otherwise provided, the total so 
reached at the time of retirement be- 
ing equal to the net cost of the prop- 
erty to be retired. This total is, of 
course, independent of the method of 
accumulation. 

If the interest method is adopted 
there are again two alternative proce- 
dures: (1) interest derived from in- 
come (“below the line”) with an un- 
depreciated rate base, the conventional 
sinking-fund plan, and (2) interest as 
an expense, added to direct deprecia- 
tion accruals, with a rate base depre- 
ciated to the extent of the reserve. The 
sinking-fund method has been used in 
depreciation accounting for many years 


and has been approved repeatedly by 
the Supreme Court.* The alternative 
method, with interest charged to ex- 
pense, is comparatively new in utility 
usage, an apparent purpose being the 
continued deduction of depreciation in 
fixing the rate base. 


HICHEVER of these methods of 

accounting for interest on the re- 
serve is adopted, the question remains 
of the rate of interest to be used, the 
primary subject of this discussion. Cer- 
tain regulatory groups are now con- 
tending that this rate should be the 
same as the fair return rate and this 
setup is found in a few recent rate case 
decisions,® stimulated by activities of 
FPC and recommendations of the 
NARUC Depreciation Committee. It 
is contrary to the long-continued prac- 
tice of other regulatory agencies which 
assumes that depreciation funds are of 
trust character, administered by the 
utility until needed for their lawful 
purpose. The alternative fair return 
rate assumes investment in the utility's 
own property and would inject a risk 


2Los Angeles Gas & E. Corp. 289 US 287, 
PUR 1933C 229; Clark’s Ferry Bridge Co. 
(1934) 291 US 227, 2 PUR(NS) 225; Pa- 
cific Gas & E. Co. (1938) 302 US 388, 21 
PUR(NS) 480. 

8 Natural Gas one Co. (FedPC 1940) 
35 PUR(NS) 41, Utah Power & Light 
Co. (Utah 1943) <0 BURINS) tae, 157. 
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accruing depreciation, after earlier denials of it as an ele- 


q “Prior to 1909 when the Supreme Court first recognized 


ment in rate cases, there was little systematic use of such 
provisions other than in the telephone industry which began 
its comprehensive plans several years earlier. In many cases 
the early provisions took the name of replacement reserves 
on the assumption that retired units would be replaced in 
kind and at similar cost, only added capacity being reflected 


in fixed capital.” 
FEB. 1, 1945 


146 





DEPRECIATION FUND PROBLEMS 


element not previously regarded as con- 
sistent with trusts. The question now 
before us is, which of these two con- 
flicting views should prevail? 

It must first be realized that invest- 
ment of reserves in the utility’s own 
property is not always possible. At 
best, the needs for such investment are 
irregular while accruals to the reserves 
are substantially uniform. There are 
also static properties, such as fully de- 
veloped hydro projects and gas pipe 
lines, that need no additions and others 
which from their nature have little or 
spasmodic growth. Furthermore, there 
may be extended periods during which 
the industry as a whole does not need 
all of its depreciation funds for expan- 
sion. The electric power industry is 
now in such a period and, with post- 
war release of production capacity, may 
continue the accumulation of such un- 
needed funds for some years. Under 
such circumstances these excess funds 
must lie idle or be invested elsewhere. 


I’ it is intended to replace earlier prac- 
tice by outside investments selected 
to yield the equivalent of a fair return, 
the principal so invested loses its trust 
character and becomes subject to what 
the market regards as hazardous or 
speculative risks. That such risks exist, 
particularly in utility equities, may be 
illustrated by the fluctuations in mar- 
ket prices of utility common stocks 
during the past twenty years, these 
fluctuations reflecting changes in ac- 
tual or prospective earnings. The 
Standard & Poor’s index of operating 
companies during this period shows 
the following approximate range of 
figures: maximum, 300; minimum, 
64; present, 90. Other than for the 
recent war years and that in which the 
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Public Utility Act became effective, 
this index was above, usually substan- 
tially, its present level. 

It may be contended that such un- 
needed funds can be used to retire the 
utility's own outstanding obligations 
instead of resorting to outside invest- 
ments. The result would be a reduc- 
tion in existing interest charges at a 
relatively low rate, perhaps less than 
one-half the fair return rate with which 
it is contended the reserve should be 
credited. The difference between the 
two rates would be lost to the investors 
and their authorized fair return would 
be correspondingly curtailed. The same 
result would follow to a lesser degree 
if idle funds were used to retire pre- 
ferred stock instead of bonds. 


bdsm in utility equities in 
these days is subject to the follow- 
ing risks, among others: 

There is the risk of curtailment of 
the rate base on which earnings are al- 
lowed to not more than “aboriginal” 
cost, which is that incurred when the 
property now surviving was first de- 
voted to public service. Present oper- 
ating companies are to a very large ex- 
tent the result of combinations of in- 
dependent neighboring properties, ac- 
quired at prices reflecting their real 
value under then-prevailing market 
practices. If the “aboriginal” cost pro- 
gram had been in effect many of these 
acquisitions would not have been made 
and resulting economies and rate re- 
ductions could not have been realized. 
The retroactive application of this new 
definition of cost would mean the loss 
of a major part, if not all, of recorded 
equities in some cases. It is not here 
intended to approve inflationary in- 
creases in fixed capital arising from 
FEB. 1, 1945 
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Investments in Utility Equities 


oe ee Federal control over operations that are essentially 
intrastate, with a multiplicity of regulatory standards, require- 
ments, and reports, adds to operating, legal, and other costs. Higher wage 
levels and costs of fuel and other operating supplies which are expected 
cannot readily be offset because of ‘frozen’ rates for service. The fore- 
going hazards, largely peculiar to public utilities, are illustrative of what 
may happen to investments in utility equities. Clearly they provide no 
appeal to conservative investors.” 





dealings between affiliates as a proper 
part of purchase transactions but only 
such reasonable increases as have 
arisen through arm’s-length transac- 
tions shown to be advantageous to both 
company and customers. Illustrative 
of possible rate base curtailments is 
the recent Montana Power Co. Case 
in which FPC excluded more than 
$50,000,000 of recorded fixed capital, 
leaving less than $55,000,000 as “‘orig- 
inal cost.” The state commissions have 
been less drastic in their “amputations” 
as evidenced by a recent Arkansas 
Power & Light Co. Case.in which the 
board refused to exclude, as urged by 
FPC which intervened, about $7,000,- 
000 representing purchase prices in 
excess of “original” cost, retaining it 
in a “prudent investment” rate base of 
about $48,000,000.* A U. S. District 


4 (Ark 1944) 55 PUR(NS) 129, 166. 
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Court has also held that fixed capital 
entries for property acquired from an 
affiliate should not be disturbed when 
made in accordance with ICC account- 
ing requirements then in effect. 


tinea under recent pro- 
posals such “aboriginal” cost may 
be subject to deduction for deprecia- 
tion to the extent of the presently esti- 
mated “reserve requirement,” the re- 
serve that would have been accumu- 
lated throughout the years if present 
estimates of service lives of property 
units had been consistently used on a 
straight-line basis, instead of the pro- 
cedure actually in effect under regula- 
tory approval. In some cases such de- 
duction would amount to 25 per cent 
or more of total book value and a far 
larger percentage of equity. 


5 New York Teleph. Co. (1944) 55 PUR 
(NS) 321, 56 F Supp 932. 
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Operating units in holding compa- 
nies subject to the dismemberment 
provisions of the Public Utility Act 
of 1935 may find themselves without 
adequate administrations and make 
serious mistakes in financing, business 
promotion, operating methods, or tax 
procedure. 

Rates and income may be subject to 
reduction to the extent of excess profits 
tax liability when there are no excess 
profits under regulatory standards. 
Many moves to that end are now be- 
ing made. 

Competition is increasing from Fed- 
eral, municipal, and cooperative proj- 
ects which enjoy comparative freedom 
from taxation (now taking about 25 
per cent of utility revenues) and are 
financed with government credit. In 
some important cases they may be ex- 
pecting excess postwar capacity that 
can be used free from rate restrictions 
and without regard to resultant losses. 


K* PANDING Federal control over op- 
erations that are essentially intra- 
state, with a multiplicity of regulatory 
standards, requirements, and reports, 
adds to operating, legal, and other costs. 
Higher wage levels and costs of fuel 
and other operating supplies which are 
expected cannot readily be offset be- 
cause of “frozen” rates for service. 
The foregoing hazards, largely pe- 
culiar to public utilities, are illustrative 
of what may happen to investments in 
utility equities. Clearly they provide no 
appeal to conservative investors. 
Public utility customers, through a 
component in their rates, are under- 
taking, in effect, to provide for the con- 
tinuity of their service through the 
years. They should have the right to 
expect that the funds they furnish for 
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this purpose will not be dissipated 
through risks such as those outlined. 
Otherwise they might logically be 
called upon to replace lost income or 
principal through supplementary as- 
sessments in the absence of fault or 
neglect on the part of the custodians 
of the funds. Naturally they would ob- 
ject to any such procedure and would 
prefer to assume or insist that their ob- 
ligations had already been fully met. 


[ utility customers have any knowl- 
edge of investment markets they 
know that safety of principal and sta- 
bility of income cannot be assured with 
rates of return as high as 64 per cent 
to 74 per cent, that good corporate 
bonds are now being issued with yields 
less than 3 per cent, and that the cou- 
pon war bonds they are purchasing 
yield only 24 per cent. It is the present 
desire of Federal regulatory agencies 
to simplify utility capital structures. 
Their ideal seems to be a debt of not 
more than 50 per cent followed by one 
class of equity, the latter normally as- 
suming all risks. The yields from such 
a structure, in order to conform to 
present concepts of fair rate of return, 
would be about as follows: 

Bonds—4 per cent or less. 

Equities—9 per cent or more. 

Average 6.5 per cent. 

The view that depreciation fund in- 
vestments should be of trust character 
has been reflected in many commission 
decisions in which undepreciated value 
and sinking-fund reserves have been 
prescribed or approved. The recent 


6San Diego Electric R. Co. (Cal) PUR 
1920B 86, 119; Commonwealth Edison Co. (Ill 
1936) 15 PUR(NS) 404; Union Electric 
Light & P. Co. (Mo 1937) 17 PUR(NS) 
337; Solar Electric Co. (Pa 1938) 26 PUR 
(NS) 365; Pacific Power & Light Co. (Wash 
1936) 13 PUR(NS) 187. 
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recommendations of higher interest 
rates on reserves, equal to or near the 
fair return rate, have not been general- 
ly approved by the state commissions 
although adopted by a few of them. 

The Missouri commission recently 
ordered that a company subject to a 
statutory requirement that the income 
from investment of money in the de- 
preciation fund shall be carried in such 
fund, and which has invested its de- 
preciation reserve in properties upon 
which it derives a return of 64 per cent, 
should calculate income from deprecia- 
tion reserves at the rate of 5.5 per cent 
per annum in order that the company 
may have an allowance of 1 per cent 
annually for handling and investment 
of the fund.” This in no way eliminates 
the risk attached to general investment 
in the company’s own property. 


N contrast to this is the rate adjust- 
ment plan established by the New 
Jersey commission for New Jersey 
Power & Light Company® under which 
reserves earn at one-half the fair re- 
turn rate. This plan was the result of 
exhaustive and impartial study of regu- 
latory policies and embodies other un- 
usual features. The Wisconsin com- 
mission has also made a careful study 


7 Springfield Gas & E. Co. (1944) 55 PUR 
NS) 406 


) i 
8 (1944) 53 PUR(NS) 1, and articles in 
May 25, 1944, FortTNIGHTLY. 


of the actual earnings of depreciation 
funds of a large company® and fixed 
an interest rate of 34 per cent. 

The apparent basis for the conten- 
tion that the fair return rate should be 
applied to reserves is that the utilities 
should not earn a “profit” from their 
investment. A consideration of the 
conventional utility capital structure 
will show that no profit is contemplated 
by appropriate investment of deprecia- 
tion funds in the utility’s own property. 
Capital structures are designed to meet 
the needs of a wide range of investors, 
some of whom seek maximum safety 
with relatively low but assured return; 
others are less concerned with safety 
if they can get a somewhat higher and 
stable return; and still others are will- 
ing to run the risk of deterioration in 
their investment if a still higher return 
is currently available, particularly if 
there is a possibility of capital appre- 
ciation at some future time. The 
weighted average of the yields from 
the various classes of securities com- 
monly issued, including bonds, notes, 
preferred stocks, and common stocks, 
makes up the percentage return from 
the undertaking as a whole. 


HE common stockholder who as- 
sumes the risks does not make a 


® Wisconsin Electric Power Co. (1940) 35 
PUR(NS) 287. 
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markets they know that safety of principal and stability of 


q “Ir utility customers have any knowledge of investment 


income cannot be assured with rates of return as high as 
63 per cent to 74 per cent, that good corporate bonds are 
now being issued with yields less than 3 per cent, and that 
the coupon war bonds they are purchasing yield only 23 per 
cent. It is the present desire of Federal regulatory agencies 
to simplify utility capital structures.” 
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profit because prior obligations and 
preferred issues yield less than the fair 
return due to their relative security. 
Because he “bears the bag” he may se- 
cure the assumed higher yield from his 
holdings, which is authorized but not 
assured, or his income may be wholly 
lost and his principal impaired or lost. 
All classes secure a return consistent 
with the risks assumed, from which 
none of them is wholly free. The holder 
of bonds does not make a “profit” be- 
cause his yield is higher than “pure” 
interest. 

The depreciation fund may be re- 
garded as a potential investor in the 
property from which it is derived, with 
the same rights of selecting a suitable 
type of investment as are exercised by 
other, independent investors. It is not 
only proper but essential to the trust 
character of such funds that stability 
of income and safety should be secured. 
While it has not been customary to go 
through the usual investment formali- 
ties when such funds were needed for 
property additions, a recent writer on 
the subject’® has recommended that 
records be kept of all borrowings for 
such purposes, as definite as if the 
money was borrowed from the bank, 
and that the interest rate applied there- 
to should be consistent with other 
sources of funds which require similar 
security. 


l ’ excess funds beyond the com- 
pany’s own needs would be in- 
vested elsewhere with the usual for- 
malities and at prevailing rates for the 
required security, with the probability 


_10Herbert B. Dorau, “Economic Implica- 
tions of Utility Depreciation Accounting,” The 
pe York Certified Public Accountant, June 
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that small cash balances would ordinar- 
ily remain uninvested. For accounting 
purposes, the reserve might, therefore, 
be balanced by three asset accounts: 
utility plant, sinking-fund investments, 
and cash. 

The logical interest credits to the 
reserve are the actual interest earnings 
as above outlined. 

As a practical matter, it is usually 
desirable to estimate in advance the 
extent of such interest income in con- 
nection with other forecasts, prefer- 
ably after regulatory hearing and ap- 
proval as to the rate to be used. Such 
estimates should take into considera- 
tion other factors than safety, includ- 
ing incomplete investment, irregular 
construction needs, yields from suit- 
able outside investments, possible re- 
tirement of company obligations, and 
callability of funds on short notice 
when needed for property replacement. 

That good bonds are now yielding 
less than 3 per cent is confirmed by re- 
cent offering and prompt sale, within 
a few days between war bond drives, 
of three utility issues, aggregating 
$400,000,000 with yields averaging 
about 2% per cent. Issues of utility pre- 
ferred stocks have shown average 
yields of about 43 per cent. In the early 
years of sinking-fund reserves, before 
interest rates were under rigid govern- 
ment control, the conventional rate 
fixed by the commissions was 5 per 
cent. This should be compared with the 
then prevailing coupon rate of 5 per 
cent and fair return rate of 8 per cent. 


© ens New Jersey plan, above re- 
ferred to, fixing the interest rate 
applicable to the reserve at one-half 
the fair return rate, would probably 
have general acceptance in utility cir- 
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The New Jersey Plan 


“a New Jersey plan, .. . fixing the interest rate applicable to the 
reserve at one-half the fair return rate, would probably have gen- 
eral acceptance in utility circles. It should be pointed out that a low rate 
has the advantage that base accruals are higher and the reserve accumu- 
lates at a more rapid rate, thus reducing the risk arising from premature 
retirements. This risk is considered important by those who oppose the 
sinking-fund method because of its slow accumulation in the early years.” 





cles. It should be pointed out that a low 
rate has the advantage that base ac- 
cruals are higher and the reserve ac- 
cumulates at a more rapid rate, thus 
reducing the risk arising from prema- 
ture retirements. This risk is consid- 
ered important by those who oppose 
the sinking-fund method because of its 
slow accumulation in the early years. 

Objection is also made by others to 
the conventional sinking-fund method 
because of its dependence on useful life 
estimates, the reliability of which is 
questioned, and the complications inci- 
dent to its operation and adjustments. 
It is important to note that the interest 
method discussed herein can be applied 
successfully to a reserve created by any 
method so long as the resulting accu- 
mulation is adequate for its intended 
purpose. As already stated, there is a 
widespread belief, based on long-re- 
corded experience, that depreciation 
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requirements can best be met by pri- 
mary consideration of the size of the 
reserve, with the credits thereto ad- 
justed to insure its maintenance. 


l jewon such a plan the procedure is 
very simple as shown by the fol- 
lowing outline: 

(1) Fix a reserve size consistent 
with existing retirement liability. 

(2) Compute the periodical ac- 
cruals to the reserve by a simple arith- 
metical formula. 

(3) Fix the interest rate to be ap- 
plied to the entire reserve and com- 
pute the interest credit. 

(4) Deduct the interest credit from 
the total required accrual. 


The balance remaining after step 
(4) is the net charge to depreciation ex- 
pense as a part of the current cost of 
service. The interest credit is a deduc- 
tion from income with other interest 
charges. As it must have its source of 
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earnings, the rate base is not subject 
to deduction for depreciation, with 
controversy over accrued depreciation 
thereby avoided. The formula just re- 
ferred to in step (2) provides an auto- 
matic adjustment of the reserve to its 
required size, expressed as a percentage 
of investment, and may accelerate the 
adjustment in the event of important 
changes. ; 


Bb gesse general plan is not novel ex- 
cept for some of its automatic 
features. It was adopted more than 
twenty years ago by the Wisconsin 
commission” which did not claim orig- 
inality. It has not since had the sup- 
port that its simplicity and equity jus- 
tify. 

It has the further advantage that 
it can be applied readily to any type of 
property with or without need of funds 
for expansion. Regardless of where the 
depreciation funds are invested, there 
should be no discrimination between 
companies or classes through varia- 
tions in the degree of security of prin- 
cipal or regularity of income. A trust 
character should be assured for all such 
investments, consistent with earlier es- 
tablished practice. 


| aneasirses herein to recommenda- 
tions of the NARUC Depreciation 
Committee relate primarily to its com- 
prehensive 1943 report and its 1944 
supplement. The latter was prepared 
after receipt of objections, submitted 
by utility, engineering, and accounting 
groups, to many of the views ex- 
pressed in the 1943 report. It is to be 
regretted that the final report of the 
special committee of American Society 


a Duluth Street R. Co. PUR 1923D 705, 
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of Civil Engineers on this subject,” 
forcefully expressing views similar to 
those presented to the NARUC com- 
mittee, had not then been published. 


HIS 1944 supplement discloses no 
essential changes in the commit- 
tee’s original program of primary re- 
liance on age-life records in spite of 
evidence of their unreliability or in- 
completeness. On the other hand, it 
recognizes the inequity of general ap- 
plication of its “reserve requirement’’ 
measure of existing depreciation and 
would restrict its immediate use to ab- 
normal situations. Its original ap- 
proval of an interest rate on invested 
reserves equal to the fair return rate, 
the primary incentive for this paper, 
has not been materially changed in 
spite of its lack of adequate support. 
The 1944 NARUC committee re- 
port was presented at the annual con- 
vention of commissioners, held in 
Omaha in November. The committee 
asked that the principles and conclu- 
sions in its reports be recommended to 
the commissions represented in the 
membership of the association for their 
consideration and guidance, subject to 
such modification in practical applica- 
tion as they might deem necessary in 
the public interest. By a close vote the 
association refused to “recommend”’ 
but ordered that the committee’s re- 
port on depreciation be distributed to 
the commissions for their considera- 
tion and application, subject to such 
modifications in practical application 
as they might deem necessary in the 
public interest. 


12“Principles of Depreciation,” ASCE 
Proceedings. November, 1944 (following pre- 
liminary report and discussions, Proc. June, 
Sept., and Oct., 1944). 
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Farsi a majority of the com- 
missions believe that the pro- 
gram proposed by their committee for 
their “administrative convenience” 
lacks an acceptable factual and equita- 
ble foundation and that continued 
exercise of their informed judgment 
in each case is desirable. The way is, 
therefore, open for the continued use 
of simple and more equitable plans, 
perhaps with such added details as have 
been proposed herein and elsewhere 
for increased uniformity. Again it is 
urged that the companies consult their 
local commissions in the establishment 
or adjustment of all phases of any new, 
simplified program as an aid in avoid- 


ing the controversies and accounting 
complications with which the industry 
has been threatened. 

This advocacy of simplified depre- 
ciation accounting and avoidance of 
undue reliance on “procedural formali- 
ties” and refinements is consistent with 
the thought embodied in one of the 
separate opinions in the Hope Natural 
Gas Case, “. . . that our quest for cer- 
titude is so ardent that we pay an irra- 
tional reverence to a technique which 
uses symbols of certainty, even though 
experience again and again warns us 
that they are delusive.”* 


18 (1944) 320 US 591, 51 PUR(NS) 193 





Adopting Totalitarian Practices 


“TT; way to avoid totalitarian ends is to avoid totalitarian 
beginnings. But when we advocate government coercion 
we are making such a beginning. If we put a ceiling on wages, we 
will put it on profits. If we demand that a worker take part of his 
pay in defense bonds, why should not also a Congressman or an 
editor? 


“It is a temptation to welcome a crack down on the labor leader 
whose imagination of smart tactics is to swing a club with one hand 
while he grabs all the other will hold. It is a temptation to include 
the soft, sentimental, spineless government official who imagines 
that this labor leader represents the rank and file of decent Ameri- 
can workers. 


“But it is a temptation we had better resist. Force let loose is not 
easily put away and we have too many people who are ready to use 
it for the very ends they pretend to abhor. 


“Call it man-power control or what you will, totalitarianism will 
not win this war. It will surely lose it.” 
—EDITORIAL STATEMENT, 
The Wall Street Journal. 


FEB. 1, 1945 154 





unting 
dustry 


depre- 
ice of 
rmali. 
it with 
of the 
atural 
or cer- 
n irra- 
which 
hough 
ns us 


5) 193 


TVA’s All over the Place 


The author believes that the grandiose proposal for 
waterway developments throughout the whole coun- 
try like that of the Tennessee Valley Authority is 

economically 


By FRANK M. 
PR ieee the Associated Press re- 


leased an account of an address 

made by Senator Truman be- 
fore a meeting of the Mississippi River 
Flood Control Association in New 
Orleans. 

In the course of his address he said 
that President Roosevelt was pledged 
to sponsor the expansion of river 
transportation and further develop- 
ment of water power through a sys- 
tem of dams. 

He further said that we are hearing 
much about free enterprise and that it 
is being stamped out by the govern- 
ment at Washington. He declared that 
this campaign oratory will not fool the 
people of America because free enter- 
prise is thriving and healthy in the area 
served by the Tennessee Valley Au- 
thority where he said that both big and 
little business are booming. 

Mr. Truman said that the Roosevelt 
administration, recognizing water as 
the most valuable of natural resources, 


undesirable. 
PATTERSON 


would not cease to fight for the con- 
tinuation of policies which for the first 
time in our country’s history have been 
designed to bring the greatest good to 
the greatest many. 

He added that the differences in the 
Missouri valley over water control are 
now being reconciled as they previous- 
ly were reconciled in the Tennessee 
area, not by the creation of a Wall 
Street-dominated private monopoly 
but by the ability of Americans to in- 
telligently determine their common 
needs and to carry out plans to fulfill 
them. 

He asserted that without TVA and 
other great power projects so bitterly 
attacked by the utility interests as 
socialistic schemes of the New Dealers 
to ruin private industry we would not 
have had sufficient power to make the 
aluminum for the planes that are now 
hurling destruction upon the Germans 
and the Japs. 

He added that the administration 
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will not let the progress in river trans- 
portation subside and that in postwar 
years the benefits of inland waterways 
will be made available to farmers, to 
miners, to industrial plants, and to 
consumers of all products which lend 
themselves to water shipment. 

He further said that other projects 
that have been planned must be put 
into execution and plans for still others 
should be initiated now so that when 
hostilities cease we can act quickly. He 
added that reservoirs which serve only 
the one purpose of preventing floods 
usually involve prohibitive costs but 
may prove great bargains when the 
waters they impound are used for 
power, navigation, and soil conserva- 
tion. 


M R. TRUMAN declared that we were 

fortunate in having a President 
with vision and courage to back the 
creation of the Tennessee Valley Au- 
thority, saying that floods are now un- 
der control in the valley and that this 
helps the entire Mississippi valley. He 
declared that if we could do the same 
thing in the Missouri and several of 
the other great rivers the problem of 
flood control would be on its way to 
a permanent solution. 

While the Flood Control Associa- 
tion was heartily in accord with the 
plan to urge Congress to authorize the 
maintenance of adequate flood control 
on the Missouri river and inferentially 
for other large rivers, it opposed what 
it termed “regional valley authorities” 
as quoted in the following paragraph : 


We reaffirm our undeviating opposition 
to the creation or extension of so-called re- 
gional or valley authorities which are vocif- 
erously supported by small majorities seek- 
ing to radically change fundamental princi- 
ples of our democratic government. 


It also declared that there was a lack 
of coordination between such authori- 
ties and the Federal government. 

The association also opposed amend- 
ment of the Flood Control Bill to re- 
move supervision of rivers from the 
Federal government and give veto pow- 
er on proposed projects of the states, 

Granting that Mr. Truman was sin- 
cere in all he said in his address at New 
Orleans, he was very much in the 
wrong in some of his assertions. 
Among these may be cited his statement 
that without TVA and other great gov- 
ernment power projects to make alumi- 
num for the airplanes necessary to sub- 
due the Germans and the Japs it would 
have been impossible for private indus- 
try to supply the necessary amount. It 
seems unnecessary to add that private 
industry could have furnished the nec- 
essary aluminum to carry on the war 
without the staggering cost of TVA. 


Wwe TVA announced its pro- 
gram it called for an ultimate 
cost of $330,000,000 for flood control 
and the improvement of navigation on 
the Tennessee river, with the genera- 
tion of electric power as a by-product. 
That statement would have been amus- 
ing if it had not been so serious. 

The TVA annual report for the fis- 
cal year 1935 showed “Net Invest- 
ment” in programs amounting to $48,- 
500,000 to the end of that period. 
“Navigation and Flood Control” were 
charged with $41,200,000; ‘“Electric- 
ity” with $3,100,000 or 6.4 per cent of 
the total; ‘Fertilizer’ with $2,200,- 
000 ; ‘National Defense” with $1,600,- 
000; and “Studies and Demonstra- 
tions” with $400,000. 

Since Navigation and Flood Con- 
trol accounted for 85 per cent of the 
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total TVA costs to the end of the fiscal 
year 1935 the cost of each of these 
items should have been shown sepa- 
rately unless it was done in order that 
the charge to Electricity might be kept 
to a low figure. 

Before the advent of TVA, $14,- 
000,000 had been spent for the im- 
provement of navigation on the Ten- 
nessee river, but despite this expendi- 
ture there was little utilization of the 
stream for the carriage of important 
commodities. 

The reports of the Chief of Engi- 
neers show that in the five years be- 
ginning with 1930 and ending with 
1934 sand and gravel which could have 
been carried with no river improve- 
ments accounted for slightly more than 
87 per cent of the tonnage carried. In 
spite of this disheartening record a 
project for the canalization of the river 
to provide a 9-foot channel was au- 
thorized by Congress at an estimated 
cost of $74,000,000. This project went 
into the discard when TVA entered 
the valley and the ante was raised from 
$74,000,000 to $330,000,000 for the 
dual purpose of navigation and flood 
control. 

Mr. Truman was far from being 
correct in telling the Flood Control 
Association that floods are now under 
control on the Tennessee river and that 


this helps the entire Mississippi valley. 


_— control in the Tennessee val- 
ley can have no effect on floods in 
the upper Mississippi nor can it have 
on the lower Mississippi except for the 
short space from where its waters en- 
ter Old Man River to the overflow 
channel west of the Mississippi. 

In an article by Stuart Chase in the 
October issue of Reader’s Digest, con- 
densed from one on the same subject 
in the Transatlantic, he stated that 
TVA since its beginning had received 
about $700,000,000 from the Federal 
government; that its revenues to date 
were more than $100,000,000 ; that for 
the last two years it had asked for no 
appropriations ; and that it had a sur- 
plus. He said that David E. Lilienthal, 
chairman of the board of directors, es- 
timated that if power revenues held to 
their present levels the cost of construc- 
tion can be wiped out in thirty years 
and that the entire investment could 
be wiped out in sixty years. 

The article stated that the great war 
industries in the valley have loaded 
TVA’s power houses to capacity and 
there is doubt whether the postwar de- 
mand will keep revenues at the present 
level. 

There is one important element that 
should not be overlooked in comparing 


e 


for the improvement of navigation on the Tennessee river, 


q “BEFORE the advent of TVA, $14,000,000 had been spent 


but despite this expenditure there was little utilization of the 
stream for the carriage of important commodities. The re- 
ports of the Chief of Engineers show that in the five years 
beginning with 1930 and ending with 1934 sand and gravel 
which could have been carried with no river improvements 
accounted for slightly more than 87 per cent of the tonnage 
carried.” 
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government in business with that of 
privately owned industry and that is 
the matter of taxes. Government pays 
no taxes but they are a vital element in 
the costs of privately owned business. 
This is a serious matter in the compari- 
son of government operations with 
those of privately owned industries. 


A* of the foregoing seems serious 

enough but in the cant phrase 
“you ain’t seen nuthin yet,” for an As- 
sociated Press dispatch from Wash- 
ington last November 14th said that 
President Roosevelt hopes to see seven 
big waterways similar to TVA in vari- 
ous parts of the country, citing such 
rivers as the Mississippi, the Missouri, 
the Ohio, the Arkansas, the Tombig- 
bee, the Cumberland, and the Colum- 
bia, and said that the TVA technique 
should be applied to the Columbia and 
the Tombigbee rivers, as well as to 
others. 

The writer is familiar with only two 
of the rivers mentioned by the Presi- 
dent: the Mississippi from Minneap- 
olis to 60 miles below New Orleans, 
and the Missouri from its mouth near 
St. Louis to Sioux City, Iowa, a dis- 
tance of about 800 miles. Both of these 
rivers were of vital importance in the 
growth of our country, while the Mis- 
souri above Sioux City afforded 1,200 
miles more for the canoes of the Lewis 
and Clark Expedition as well as for 
those who went in search of animals 
whose pelts were of value. 

When the importance of the river 
in the settlement of our western coun- 
try had passed owing to the growth of 
the railways, no improvements for 
navigation were made until 1878 when 
the urgent need for the stream had 
passed. 
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i $7,250,000 had been spent on 
the reach from its mouth to 
Kansas City no further appropriations 
were made until popular demand in- 
duced Congress to grant $20,000,000 
with $500,000 annually for mainte- 
nance. 

In approving the report Colonel C. 
McD. Townsend said: 


It is believed that there is opportunity for 
the revival of western river commerce, but 
it should first be sought not on the tribu- 
taries but on the main river. There is neither 
the density of population nor the material 
seeking shipment on the tributaries of the 
Mississippi (except the Ohio) to cause such 
a revival. ... An opportunity should be af- 
forded the "American people to determine 
whether they want waterways, not by rhe- 
torical efforts in river conventions, but by 
the practical utilization of the channels. Un- 
til such revival occurs, appropriations should 
be confined to maintaining the existing 
status. 

That well-considered report by in- 
telligent men fully aware of the facts 
was not approved by Congress but its 
soundness has been proved by the later 
march of events. 

The Federal Barge Line began op- 
eration between St. Louis and Kansas 
City in 1935 in which year its loss was 
$27,190 followed by a loss of $86,092 
in the following year. 

This is accounted for by the greater 
distance between the termini, by river, 
the few towns of importance along the 
river, and the greater speeds by rail. 
The Missouri Pacific railway follows 
the river closely from a point a short 
distance from St. Louis to Jefferson 
City but from that city to Kansas City 
the railway takes a more direct course, 
while the river has a meandering 
course. 

The running time for through 
freight trains between the termini is 
about twelve hours as compared with 
several days for the barges. 
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Tax Discrimination 


(44 HERE is one important element that should not be overlooked in 

comparing government in business with that of privately owned 

industry and that is the matter of taxes. Government pays no taxes but 

they are a vital element in the costs of privately owned business. This ts 

a serious matter in the comparison of government operations with those of 
privately owned industries.” 





oo are only three cities along 
the river with populations of 1,- 
000 or more; these are St. Charles with 
a population of 1,000, about 20 miles 
from St. Louis by rail as compared 
with 40 miles by river; Jefferson City 
with a population of 15,000; and Lex- 
ington with a population of 5,000. 

There is little to be said of the 400 
miles of Missouri river from Kansas 
City to Sioux City, except to note that 
$55,243,070 had been “invested” in it 
by the government to 1937, This would 
require a heavy traffic to justify the 
expense but the record shows that sand 
and gravel dredged from the river form 
the largest source of traffic. 

To June 30, 1938, $84,835,288 had 
been spent on the construction of the 
Fort Peck dam, at which time the ulti- 
mate cost was estimated at $122,000,- 
000. At the start its functions were to 
be flood control, irrigation, generation 
of electricity, and aid to navigation. 
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The pretense of the first three of those 
“functions” was so absurd that they 
were dropped and the project was 
frankly called a “navigation dam.” 
Water traffic, both present and pros- 
pective, is so small that no expenditure 
would be reasonable. 


| pen to 1900 the government had 
spent $10,000,000 for a canal past 
the Des Moines rapids just above 
Keokuk and the removal of obstruc- 
tions above Rock Island. From 1890 
to 1900 comparatively heavy shipments 
of grain for export moved to New Or- 
leans, but the bulk of the freight was 
logs and lumber in the form of rafts 
from the forests of Wisconsin to 
points as far south as St. Louis. The 
last large raft went down the river in 
1915 and the two packet lines between 
Minneapolis and St. Louis ceased op- 
eration at about the same time. 
There was no river traffic in the real 
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sense until 1926 when the Federal 
Barge Line began operation between 
St. Louis and Minneapolis requiring 
eight days for the trips upstream and 
six days in the other direction, while 
the railway covered the distance both 
ways in two days. 

There are several causes for these 
discrepancies between the two methods 
of transportation : the greater speed of 
the railways as compared with the 
barge line; the greater distance of 874 
miles by river as compared with that 
of the 585 miles by rail; and the time 
consumed by the barges in unloading 
or taking on shipments at various 
points on the river, while the railway 
carries it long distances without stop- 
ping except to change crews and loco- 
motives or for “setting out” impor- 
tant freight at intermediate stations to 
be switched to the proper place by the 
“way freight” the following day. 

On the other hand the Barge Line 
must stop at each place where there is 
freight to unload or take on and that 
alone would slow up its progress. 


, | ‘HE Upper Mississippi is frozen 
over every winter for periods of 


from three to four months and there 
are twelve cities between St. Louis and 
Minneapolis with a total population of 
366,000 and an average population of 
30,500. They must have transportation 
every month of the year and it is clear 
that they could not have it if they re- 
lied wholly on river traffic. 

The Lower Mississippi has no 
trouble with ice except sometimes be- 
tween St. Louis and Cairo, requiring 
shipments to be hauled by train. The 
lower river has no navigation dams but 
relies on dredging to give the needed 
depths. 
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River traffic on the lower river has 
the same handicaps as on the upper 
river: the greater time in transit; the 
greater speed of trains; and the dis- 
tance of 709 miles by rail as compared 
with 1,153 miles by river and the time 
in transit of two days by rail and seven 
days by the barge line. 

Arthur E. Morgan is a noted engi- 
neer who directed construction for the 
Miami Conservancy District, formed 
after a great flood had caused great 
damage in Dayton, Ohio, and later he 
was made chairman of TVA in its early 
days. In an article in Forwm of March, 
1935, he said that if government is to 
be a model for private industries it 
must be subject to the same charges, 
including taxes. That is only just and 
is the only way in which the public may 
be informed concerning the profits or 
losses of the government’s industries. 


ie the 1929 annual report of the gov- 
ernment-owned Inland Waterways 
Corporation, its chairman, Major 
General T. Q. Ashburn, said that “in 
so far as exemption of taxation is con- 
cerned, what have we to tax? We op- 
erate floating equipment over 2,500 
miles of river and own little taxable 
property. In the case where we own 
taxable property, as the Warrior River 
Terminal Company in Alabama, we 
pay state taxes.” 

With our huge national debt caused 
mainly by the war and the certainty of 
a much greater debt when the war shall 
have been won, it is true that the con- 
struction of the dams proposed by the 
President would provide work for 
many citizens, but it is equally true that 
government dams would put many ex- 
isting electric plants out of business 
together with their employees. 
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Wire and Wireless 
Communication 


HE proposed radio spectrum alloca- 
tion announced last month by the 
Federal Communications Commission is 
essentially a 3-way compromise between 
rival industrial interests seeking radio 
frequencies for postwar operations: 


television, frequency modulation (FM) 
radio, and miscellaneous industrial in- 
terests having special industrial uses for 
radio frequencies. The result is entirely 
satisfactory to none, but it may be the 
best disinterested solution of a difficult 
apportioning problem. 


Principal features of the allocation 
program were: (1) adoption of FCC 
Member Jett’s idea of a “double stand- 
ard” for television, contracting its pres- 
ent authority to 12 channels in the 44- 
to 210-megacycle range, with the ulti- 
mate objective of shifting television to a 
much higher range (above 480 mega- 
cycles) for better definition and possible 
color transmission. (2) Boosting FM 
“upstairs” from 50 megacycles to double 
the space in the 84-202-megacycle range, 
with FM advocates resisting the change. 
(3) Telephone companies must share 
television frequencies for their various 
proposed uses, which means that such 
operations will be confined more or less 
to rural areas where television is not ex- 
pected to develop extensively. 

Special mention was made of available 
radio frequencies for rural telephone 
service in the allocation proposal, as well 
as provisions for a 10-megacycle chan- 
nel (460 to 470 megacycles) for civilian 
walkie-talkie service, known as “citizens 
radio communication service.” 


Hei Bes first two weeks of the new con- 
gressional session witnessed a num- 
ber of Washington developments of spe- 
cial interest to the communications in- 
dustry. Specifically, five items of news 
on Capitol Hill could be listed in this 
category : 

(1) The reintroduction of a bill 
(S 72, the same as S 2213 in the last 
session of Congress) by Senator Hill, 
Democrat of Alabama, to set up a 
Rural Telephone Administration for 
the purpose of making loans to tele- 
phone companies, co-ops, and public 
agencies to promote rural telephony. 
A companion measure (HR 2178) was 
introduced in the lower house by Rep- 
resentative Patrick, Democrat of 
Alabama. The Hill Bill was referred 
to the Senate Agriculture and Forestry 
Committee, while the Patrick Bill was 
referred to the House Interstate and 
Foreign Commerce Committee. 

(2) The reintroduction of a bill 
(HR 1109) by Representative Holmes, 
Republican of Massachusetts, to 
amend the Communications Act of 
1934 and reorganize the Federal Com- 
munications Commission. Holmes had 
the same bill in the last session of Con- 
gress and there will probably be more 
bills along this line. In any event, 
Chairman Lea of the House Interstate 
and Foreign Commerce Committee has 
promised to start hearings pretty soon 
on general legislation of this nature. 

(3) The introduction of a resolution 
(SRes 24) by Senator McFarland, 
Democrat of Arizona, to continue the 
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Senate’s investigation of international 
communications by wire and radio. 
This resolution was introduced by 
McFarland on behalf of himself, 
Senator Wheeler, Democrat of Mon- 
tana, chairman of the Senate Inter- 
state Commerce Committee, and Sena- 
tor White, Republican of Maine, rank- 
ing minority member of that commit- 
tee. This means that a resolution will 
carry and the Senate will go ahead with 
its consideration of the plan to merge 
American interests in international 
communications, including telephone 
as well as radio and cable. 

(4) The annual report of the FCC 
to Congress followed the usual routine, 
covering developments up to the end 
of the fiscal year 1944. In addition, 
the report called congressional atten- 
tion to the radio spectrum allocation 
hearings, a report on which was ex- 
pected to be released during the middle 
of the month. 

(5) On the eve of the expiration of 
its legal existence, the special commit- 
tee of the House of Representatives 
which has been investigating the FCC 
for the past two years sent its final re- 
port to Congress. The special commit- 
tee split 3 to 2 along political lines. The 
majority, headed by Representative 
Lea, Democrat of California, found 
that there was nothing basically wrong 
with the FCC, but did recommend cer- 
tain changes in the Communications 
Act which would spell out more clear- 
ly the authority of the commission in 
certain controversial areas. The mi- 
nority report by the two Republican 
members urged a continuance of the 
investigation and charged the FCC 
with abuse of powers, especially with 
respect to the issue of newspaper 
ownership of radio stations. 

> 20.4 


HE National War Labor Board on 
January 6th announced the appoint- 
ment of the industry and labor members 
of the board’s newly established national 
telephone panel. 
Frank M. Stephens, of Cleveland, 
Ohio, and R. A. Phillips, of Sioux Falls, 
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South Dakota, have been named as in- 
dustry members, while J. J. Moran, of 
New York city, and William Dunn, of 
Cincinnati, are labor members. Sub- 
stitute. industry members are: L. F. 
Shepherd, Springfield, Illinois; Carl D. 
Brorein, Tampa, Florida; J. R. Porter, 
Tarboro, North Carolina; G. K. Me- 
Corkle, Chicago ; and E. R. McLaughlin, 
New York city. Substitute labor mem- 
bers will be appointed according to the 
needs of the panel. 

Public members previously announced 
by the board are Pearce Davis, a public 
member of the Wage Adjustment Board 
of the NWLB and formerly assistant di- 
rector of the NWLB wage stabilization 
division, who will serve as chairman of 
the panel, and Henry J. Meyer, former- 
ly chief of the compliance section of the 
NWLB disputes division, vice chairman. 

The tripartite panel has jurisdiction, 
effective as of January lst, over all dis- 
putes and voluntary requests for ap- 
proval of wage increases in the telephone 
industry. It will make recommendations 
to the board on all voluntary and dispute 
cases within its jurisdiction, and the 
board will make the final determination. 

Mr. Stephens is vice president of the 
Ohio Bell Telephone Company and is an 
industry member of the fifth regional 
WLB at Cleveland. Mr. Phillips is vice 
president and general manager of the 
Central Telephone Company, Sioux 
Falls, and is a past president of the 
United States Independent Telephone 
Association. 

Mr. Moran is president of the Federa- 
tion of Long Lines Telephone Workers, 
independent, and vice president of the 
National Federation of Telephone 
Workers, independent. Mr. Dunn is 
president of the Cincinnati Federation of 
Telephone workers, independent. Both 
men have served on the appeals and re- 
view committees of the NWLB acting on 
regional and national cases. 

Mr. Shepherd is vice president and 
general manager of the Illinois Com- 
mercial Telephone Company, while Mr. 
Brorein is president of the Peninsular 
Telephone Company, Tampa, Florida, 
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and is a past president of the United 
States Independent Telephone Associa- 
tion. Mr. Porter is president of the Caro- 
fina Telephone & Telegraph Company 
and a former president of the United 
States Independent Telephone Associa- 
tion. Mr. McCorkle is vice president of 
the Illinois Bell Telephone Company. 
Mr. McLaughlin is general plant man- 
ager of the New York Telephone Com- 
pany in New York city. 


* * * * 


OLLOWING an announcement that local 

telephone operators in the metro- 
politan area had voted overwhelmingly in 
favor of a strike to enforce their demand 
for a $5 weekly pay increase, the New 
York Telephone Company issued a state- 
ment that the average earnings of all op- 
erators of more than one year’s experi- 
ence are $38.22. 

In most cases the actual earnings of the 
9,500 New York city operators in the 
area are substantially higher than their 
base pay indicates, the statement said, 
adding that this was true in peace as well 
as in wartime. Extra wages are paid for 
night work and Sunday and _ holiday 
tours of duty, the company explained, 
and the operators work about forty hours 
a week, with actual earnings being about 
25 per cent higher than base pay. 

Base pay rates for operators range 
from $20 to $34 a week. However, the 
company pointed out, a girl during her 
first three months as an operator has a 
basic rate of $20, while she actually earns 
about $25. After nine months with the 
company, the statement said, her base 
rate is $24, but she earns $29.30 a week. 
The average weekly earnings of opera- 
tors at the basic top rate of $34 is $42.82 
a week, the company said, adding that 
some top-rate operators make as much 
as $50 a week. 

Meanwhile, a strike of all local and 
long-distance operators early in Febru- 
ary became a definite threat when it was 
indicated that the Traffic Employees As- 
sociation, representing the local opera- 
tors, and the Independent Federation of 
Long Lines Workers, representing the 
long-distance operators, might join 


forces. The long-distance operators are 
employees of the American Telephone 
and Telegraph Company. 

A 30-day “cooling off” period must 
follow the strike vote of the local opera- 
tors, under the provisions of the Smith- 
Connally Act. The long-distance opera- 
tors, who voted last December in favor 
of a strike, had been notified that their 
30-day waiting period would expire of- 
ficially on January 26th. Henry Mayer, 
attorney for the long-lines workers, said 
he expected them to postpone further 
action until the local operators also were 
legally free to go on strike. 

Mr. Mayer said that the newly created 
telephone commission of the War Labor 
Board had received panel recommenda- 
tions favoring a $5 weekly increase for 
various groups of operators, but that 
there was little likelihood of action on 
these recommendations before late in 
February, by which time the New York 
strikes may have actually started. A 
Federal conciliator had made no progress 
= settling the dispute, the attorney 
said. 

The local operators involved in the 
strike.action work in all five boroughs 
of New York city; Westchester, Rock- 
land, Nassau, and Suffolk counties; a 
small part of Putnam county; and 
Greenwich, Connecticut. 


x * * * 


WwW in The Wall Street Journal 
of January 8th, Joseph M. Guil- 
foyle of the editorial staff of that pub- 
lication, outlined a number of new com- 
munications devices which he claims will 
be used in postwar business. Mr. Guil- 
foyle lists the following improved devices 
now ready for the postwar market: 

A radio typewriter which will make 
possible the instantaneous transmit- 
ting of accounting and inventory re- 
ports, payrolls, or just plain private 
messages, between offices or between 
manufacturing plants and home offices. 
These messages would be transmitted 
over a radio relay network similar to 
television bands. 

A facsimile system—the transmis- 
sion of written messages by wire or 
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radio—whereby photographs, draw- 
ings, letters, and so forth can be trans- 
mitted through a machine no bigger 
than a typewriter. 

A “credit authorizing system” for 
linking up, by private telephone system 
facilities, sales counters in big stores 
with the credit office, speeding up 
credit authorization procedure. This 
device is credited to Federal Telephone 
& Radio Corporation, manufacturing 
subsidiary of International Telephone 
& Telegraph Corporation. 

Intraoffice telephone systems—al- 
ready widely used before the war— 
will be offered to farmers for hooking 
up house, barn, tool shed, other build- 
ings, and to owners of medium and 
large homes. The Dictograph Prod- 
ucts, Inc., is reported to be offering a 
unit for $12 to $15, which is likely to 
reach a broad market. Hospitals, 


small retail stores, and tourist cabin 
establishments are possible prospects. 

A new teletype machine capable of 
printing 100 words a minute—credited 
to the Bell system—is still labeled ex- 


perimental. (Most teletypes average 
about 60 words a minute now.) 

Other miscellaneous developments 
would include the walkie-talkie and 
and other war-born or war-developed 
radio devices which will find commer- 
cial uses in freight yards, truck loading 
terminals, and other. places where 
wired communications are not prac- 
tical. 

* * * Ox 


— BELL TELEPHONE Com- 
PANY rates were reduced $3,500,- 
000 on December 29th in an order of the 
Michigan Public Service Commission, 
effective immediately. 

On January 12th the company an- 
nounced it would appeal from the com- 
mission’s order directing the refund. 
George M. Welch, president of Michigan 
Bell, said in a prepared statement: “An 
order that jeopardizes our ability to pro- 
vide good service by whittling away at 
our already inadequate earnings cannot 
go unchallenged.” 

Mr. Welch said the concern must un- 


dertake a postwar construction program 
requiring the expenditure of $120,000,- 
000 in five years if it is to return its serv- 
ice to prewar standards. 

“The company’s wartime earnings to- 
day are a quarter lower than in the pre- 
war period, 1936-39,” Mr. Welch said. 

The order brought to at least $18,700,- 
000 the amount of rate cuts imposed by 
the commission in 1944, as a result of a 
state supreme court decision that Federal 
excess profits taxes may be excluded 
from consideration in the operating ex- 
penses of a public utility. 

The Michigan Bell order was effected 
through a $3,000,000 reduction on the 
“avoidable” Federal tax, a $250,000 cut 
in the company’s depreciation fund, and 
a $250,000 cut in the company’s payment 
on a license contract to the American 
Telephone and Telegraph Company. In 
its order, the commission declared that 
the three items have been found to be 
“unnecessarily expensive” to the Michi- 
gan Bell customers. 


* * *® x 


PAIN transferred to the International 
Telephone & Telegraph Company 
$5,000,000 from earnings of that Ameri- 
can concern’s Spanish subsidiary, which 
operates the telephone system in Spain. 
The transfer lifted to $26,000,000 the 
transfers against a total of $53,000,000 in 
obligations owed American firms, in- 
cluding earnings of American interests in 
Spain and about $10,000,000 in commer- 
cial debts. 

The payment to IT&T, while still short 
of balancing that company’s earnings 
since it first was established in Spain, was 
seen as one more indication that Spain is 
trying to defend her credit standing with 
the United States. 

Spain agreed two years ago to proceed 
with gradual liquidation of American 
credits, first of commercial obligations to 
United States businesses, and thereafter 
of earnings of American interests. 

To date about $9,865,000 of the $10,- 
000,000-plus total of commercial debts 
dated prior to the beginning of the Span- 
ish civil war in July, 1936, has been paid. 
The balance still is being negotiated. 


FEB. 1, 1945 164 





aa ae a aes ee a Lr le le Ll | 


Financial News 


and 
Comment 


By OWEN ELY 


Associated Gas & Electric 
System 
(Series of holding company reviews.) 


| eres the past year the trustees 
of Associated Gas & Electric Cor- 
poration and the Company have made 
substantial progress with their difficult 
problems of system integration and re- 
capitalization. The plan for consolidat- 
ing the two top companies into a “sur- 
viving company” was approved by SEC 
on April 14th, and by U. S. District 
Court Judge Leibell on August 26th. 
However, groups representing two cor- 
poration debenture issues appealed to a 
higher court on the ground that they had 
a prior claim over the Company bond- 
holders (who under the plan would re- 
ceive an aggregate amount of common 
stock with an estimated value of about 
$25,000,000). The appeal by another 
group, representing the holders of the 
convertible obligations of 2002 and 
other securities which did not gain par- 
ticipation in the plan, was rejected by 
the U. S. Supreme Court November 
20th. 

It may take some time for the other 
case, involving the feature of the plan 
which reversed the 1933 Hopson re- 
cap plan, to be adjudicated. 

On October 19th the SEC approved a 
series of transactions proposed by the 
trustees, NY PA NJ, Associated Utili- 
ties, and several subsidiaries. This pro- 
gram was designed to eliminate com- 
plexities in the system resulting from ex- 
tensive cross holdings of securities and 
to transfer some $4,000,000 cash lying 
idle in the treasuries of AGECORP 
subsidiaries to NY PA NJ, permitting 
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that company to discharge a bank loan 
of the same amount. 

Metropolitan Edison, one of the most 
important system operating companies, 
completed a substantial refunding pro- 
gram November Ist. The company’s 
excellent credit was reflected in the cou- 
pon rate of 2% per cent on the new 
mortgage bonds and a dividend rate of 
3.90 per cent on the new preferred stock. 
New Jersey Power & Light, another 
subsidiary, refunded its bonds and 
preferred stock in May, 1944, issuing 3 
per cent bonds and 4 per cent preferred 
stock to replace the 44 and $6 issues. 
Refunding operations are under con- 
sideration for $12,000,000 New York 
State Electric & Gas 5.10 per cent 
preferred stock, $33,000,000 Jersey Cen- 
tral Power & Light 34s, and $28,000,000 
Pennsylvania Edison (Penn Central 
Light & Power) 44s and 5s, as well as 
$20,000,000 Rochester Gas & Electric 6 
per cent and 5 per cent preferred stocks. 
No definite dates have been set for these 
refunding operations, however. 


A to the second largest of the three 
principal subholding companies, 
Associated Electric, there have been no 
spectacular developments. Its principal 
subsidiary, Pennsylvania Electric, had 
already completed its major refunding 
operations in 1942-3. Associated Elec- 
tric has continued its program of dis- 
posing of small scattered properties. 
Little has been heard recently from its 
important foreign subsidiary, Manila 
Electric, reputedly unharmed by the 
Japanese, but possibly subject to United 
States bombing recently. The system 
has already taken a substantial tax loss 
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on the property, but this has been placed 
in escrow in case the property is returned 
unharmed. Associated Electric’s bonds 
have advanced to around 95 (the record 
low was 19), indicating confidence in the 
company’s continued ability to earn its 
charges without reliance on the Manila 
property. Over-all interest coverage in 
the twelve months ended September 30th 
was 1.38. 

The third Associated subholding com- 
pany, General Gas & Electric, has also 
continued its system rehabilitation pro- 
gram, suggesting hopes that the As- 
sociated system may retain a fair-sized 
equity interest in the recapitalized com- 
pany. However, GENGAS proved un- 
successful in its renewed efforts to dis- 
pose of South Carolina Electric & Gas 
. 5 public agency (in this case Colum- 

ia). 

That company had completed its 
refunding and merger program in 
1943, and a similar program for Florida 
Power Corporation was completed in 
February, 1944. Virginia Public Serv- 
ice Company was disposed of by merger 


with Virginia Electric & Power, in the 
Engineers Public Service system. Tide 


Water Power Company, in which 
GENGAS had a very small equity due 
to the subsidiary’s overcapitalization, has 
just completed a refunding operation on 
surprisingly good terms. 

On August 14th GENGAS and its 
parent, AGECORP, filed a new simpli- 
fication and recapitalization plan for the 
former. It was proposed that, following 
sale of Tide Water Power and the 
absorption of Georgia Power & Light 
into Florida Power, security holders of 
GENGAS would receive the common 
stock of Florida Power Corporation. 
As yet the SEC has not issued its find- 
ings and opinion on the plan. Estimates 
of the potential value of General Gas 
& Electric A stock under this plan, pre- 
pared some time ago, ranged from $3.37 
to $4.52 but might be higher under 
present conditions. Since the proposed 
exchange offer would probably be en- 
forced by a United States court follow- 
ing SEC approval, it seems unlikely that 
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holders of the class A stock will obtain 
the redemption price of $5 per share. 
Until SEC comment on the plan is forth- 
coming, however, it is difficult to gauge 
the equity which Associated Gas may be 
able to retain in this subholding company 
system. 


GECORP 4s of 1978 are a con- 
venient yardstick for measuring the 
value of the new common stock of the 
“surviving company,” when issued 
under the plan. The bonds are currently 
quoted 373-39} which reflects a price of 
about 124-13 for the new stock. A pro 
forma earnings estimate of share earn- 
ings on the new common issued last year 
was $1.21 a share, though of this amount 
it was thought that only 30 cents a share 
could be paid in dividends. 


» 


Utility Cost Allocation 
Impracticable 


ieee accounting has doubtless been 
greatly developed in its application 
to industrial companies in_ recent 
decades, but attempts to apply it to rail- 
roads and utilities have thus far proved 
disappointing. In the transportation 
field attempts were made to develop cost 
accounting around 1905-15 in connection 
with litigation over the 2-cent passenger 
fare laws, passed by legislatures in a 
number of states as part of the 
antirail agitation in those days. In 
combating such legislation the railroads 
employed experts to develop what they 
had never found necessary from a prac- 
tical operating standpoint — a formula 
for the separation of freight and pas- 
senger expenses. For the particular pur- 
pose involved it was also necessary to 
allocate business between state lines, 
separating intrastate and _ interstate 
travel. 

The results were hardly scientific, 
though they may have helped the rail- 
roads in some degree with their legal 
problems. Later the ICC took over the 
problem and the railroads were required 
to separate expenses in their annual re- 
ports to the commission. But the results 


166 





FINANCIAL NEWS AND COMMENT 





HOW PEOPLE SPENT (SAVED) THEIR MONEY 





200 ANNUAL RATE 


200 

















0 A 
2Qr. 3Qte 4Qtr | 


 2Qtr. 3Qtr 4Qtr, 1Qte 


ee 
ae 





Ye coor 


Zig 


Yj 
Yy 
WY} 





Z l Yj Yj; 
Qw, 3Qtr 4Qtr, ist Holt 2 
ee aeaetl —1944 


"Persotel teres include quarterly Federal income tax Payment due Joruory 15, 1945. 








PRICES-THEN AND NOW 





m4 


nr 














5 





WORLD WAR T —July 1914+ 100 
3 


























WORLD WAR II—August 1939+ 100 


























From War Mobilization Director Byrnes’ report 


are still considered largely academic by 
the railroads themselves. 

The utility companies have seldom 
faced the issue. As a rapidly growing 
industry and a regulated monopoly they 
have never undertaken to fix rates for 
the various classes of service on the basis 
of cost accounting. The rate structure 
as a whole has been adjusted to produce 
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the amount of net earnings considered 
reasonable or politically expedient by the 
regulatory authorities. 


Py HE question of electric utility cost 

] accounting has suddenly assumed a 
practical aspect in the pending renegotia- 
tion of electric utility war contracts. 
Many utilities have perhaps not bothered 
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much about the implications of such re- 
negotiation. In a recent 50-page bro- 
chure on “Statutory Renegotiation of 
Electric Utility War Contracts,” Ernest 
R. Abrams discusses the difficulties of 
cost allocation. (See also page 110, Jan- 
uary 18th issue of the ForTNIGHTLY). 
He points out that the cost of residential 
service may well exceed the minimum 
charge, but public interest requires that 
the small customers shall be served at a 
loss, which must be made up by higher 
charges to other customers with greater 
ability to pay. The social service angle 
is also illustrated by the large amounts 
of funds being poured into REA to pro- 
vide service for farmers, which business 
the private utilities have been unable to 
handle profitably. On a much bigger 
scale, also, might be mentioned the so- 
cial service programs conducted by TVA. 
Mr. Abrams states: 


Turning to the possibility that the War 
Department Power Procurement Officer 
might ask for an allocation of costs be- 
tween renegotiable and nonrenegotiable busi- 
ness, there is no established basis for allocat- 
ing either investment costs or operating costs 
as between different classes of consumers, or 
between consumers in the same class. Nor 
would any accurate cost allocation appear 
possible under the Uniform System of Ac- 
counts prescribed by the Federal Power 
Commission for utilities engaged in inter- 
state commerce, or those prescribed by state 
commissions for utilities doing wholly an 
intrastate business. Since these prescribed 
accounting systems are so set up that invest- 
ment is subdivided in some instances to show 
costs only according to location, they do not 
lend themselves to a complete and accurate 


cost allocation of an electric utility’s trans- 
actions and capital. 

More than that, no established basis for 
cost allocation in the electric utility field has 
ever been approved by a state utility commis- 
sion, or by any recognized engineering or 
accounting society. Nor has any cost alloca- 
tion formula ever been proposed on which 
any two independent engineers or account- 
ants could agree as to the fairness, com- 
pleteness, or accuracy of the results to be 
obtained through its use. 


“Nor,” he continued, “has the Federal 
Power Commission indicated any more 
confidence in the worth of cost alloca- 
tions in rate determination than have 
private utility managements.” 


SR 
Natural Gas Stocks around Best 
Levels of Recent Years 


gee accompanying list includes the 
principal investment-type natural 
gas and mixed gas company stocks (ex- 
cluding companies such as Memphis, 
Republic, Arkansas, and Interstate, 
which are principally wholesale distribu- 
tors). Southern Natural Gas is included 
because it sells largely to Atlanta Gas 
Light and other retailers. 

This group has continued to make an 
excellent market showing since our first 
review in the August 3, 1944, issue. The 
average yield now works out at 6.3 per 
cent and the average price-earnings ratio 
at 12.2—as compared with similar aver- 
ages of 5.8 per cent and 13 a few weeks 
ago for electric-gas operating company 
stocks. 


e 


NATURAL GAS AND MIXED GAS UTILITY COMPANY STOCK 


Where Price 
Traded About 

Oklahoma Nat. Gas ; 

Consolidated Nat. Gas ........... > 

National Fuel Gas 

Lone Star Gas 

El Paso Natural Gas 

Pacific Lighting 

Southern Natural Gas 

Northern Natural Gas 

American Lt. & Traction 

Peoples Gas 

Washington Gas Light 


Share Price-earn. Div. 


Appros. 
Range 
194445 
30-19 
33-24 
123-11 


Yield 
Ratio Rate About 


9. 4 ‘ 5.3% 
00 


Earn. 


MN MANTA AN NIN 
CONNIOOH OPW 


1.50 


*Estimated. S - New York Stock Exchange. C- Curb. O- Over counter. 
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Consolidated Natural Gas has ad- 
vanced to new high levels despite the 
adverse effects of the explosion and fire 
in its Hope plant, the losses from which 
were initially overestimated. National 
Fuel Gas has receded somewhat because 
of its disappointing earnings and a 
reduction in the dividend from the long- 
maintained $1 rate to 80 cents. 

The earnings of Washington Gas 
Light have proven somewhat disappoint- 
ing—$1.89 for the twelve months ended 
October 31st, compared with $2.32 in 
the preceding period. But the stock, with 
its unbroken dividend record of seventy- 
eight years, is obviously still popular 
with investors. 

e 


Integration Program Beginning 
To Accelerate 


URING the past year, it was esti- 
mated in a recent review of SEC 
accomplishments, some thirty holding 
company plans have been filed with the 


commission. These included United Cor- 
poration, United Gas Corporation, Inter- 
national Hydro-Electric System, Consoli- 
dated Electric & Gas, American Power & 
Light, Standard Power & Light, Buffalo, 
Niagara & Eastern, Niagara Hudson 
Power, American & Foreign Power, IIli- 
nois Power, and others. 

However, the mere number of volun- 
tary plans cannot be taken as a yardstick 
for integration progress. Plans were filed 
by the major holding companies at the 
request of the SEC some years ago, but 
practically all of them had to be scrapped 
because they did not accord with SEC 
ideas. In some cases, several additional 
plans have subsequently been considered 
or filed. Even after a final plan is labori- 
ously evolved through numerous confer- 
ences, hearings, and SEC proceedings, 
and approved by the utilities division, 
the commission itself, and a district court, 
it may (as in the United Light & Power 
Case) encounter further delays due to 
court appeals by dissatisfied security 
holders. 

Thus, while the list of plans filed may 
be an imposing one, it is the actual con- 
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summation of reorganization proceedings 
and the final distribution of securities 
which count. 

‘a 


Long Island Lighting 


EFERRING to the comment on the 
Long Island Lighting recapitaliza- 
tion plan in the previous issue of this de- 
partment, we are advised that the com- 
pany felt obligated to proceed with the 
plan as soon as the approval of the pub- 
lic service commission of New York was 
obtained. Filing of the amended articles 
of incorporation automatically made 
trading in the old stocks invalid. Later, 
the effect of the court orders obtained 
by the SEC was to prohibit opening of 
the transfer books for either the old or 
the new securities, we understand. With- 
out attempting to analyze the legal issues 
now before the courts (which may be 
cleared up shortly, or may persist for 
some time if the case is carried to the 
Supreme Court), it appears obvious that 
the situation is rather unique in our 
regulatory experience, and that efforts 
should be made to relieve the burden on 
stockholders, whose investments appear 
to be “frozen” pending the outcome of 
the litigation. 


» 


Laclede Gas Plan Approved 


| Saree: Gas Licut filed a recapital- 
ization plan in 1941 and this had 
been amended several times before ob- 
taining SEC approval in May, 1944. The 
U. S. District Court issued its findings 
and opinion August 28th but further de- 
lay ensued due to the contention of bond- 
holders that they should receive call pre- 
miums. To take care of a possible ap- 
peal on this point, the company finally ar- 
ranged to place funds in escrow (as 
United Light & Power did sometime 
ago). 

This objection having been overcome, 
it is understood that the court’s findings 
have become effective and that following 
a 90-day appeal period (for interests 
other than the bondholders) the plan may 
be declared operative in March. 
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What Others Think 


Can the Justice Department 
Dominate Federal Regulation? 


ILLIAM M. JEFFERS, president of 

the Union Pacific, at a luncheon 
in Los Angeles recently, told 500 Cali- 
fornia and Arizona fresh vegetable men 
“I suppose many of you men are oper- 
ating under consent decrees.” 

“As far as I’m concerned,” he con- 
tinued, “I’ll never consent to a consent 
decree. When I have to report to the 
Department of Justice I’ll be all through, 
all washed up.” 

The railroad president was referring 
to the recent conspiracy case against 
western roads by the Department of Jus- 
tice. He said he thought that the In- 
terstate Commerce Commission had been 
doing a pretty good job but, all of a sud- 
den, the Department of Justice seems to 
want to fix rates and schedules. Referring 
to his service as rubber czar, Jeffers 
stated : 


My year in Washington taught me that 
what this country needs is more discussion 
at home, more sitting around the table, as 
the railroads and the shippers have done so 
successfully, and less getting somebody in 
Washington to decide things for us. 


_ The idea that the Justice Department 
is steadfastly setting itself up either as 
a review agency to control ICC regula- 
tion or to dominate it through hostile liti- 
gation was worked up into a pretty strong 
case by Elmer A. Smith, general coun- 
sel of the Illinois Central Railroad, in an 
address given at the recent annual meet- 
ing of ICC practitioners in Washington, 
D.C. Mr. Smith’s analysis of the Jus- 
tice Department’s ambitions and pre- 
tenses in the field of regulation should be 
of interest, not only to those concerned 
with railroad regulation, but with Fed- 
eral regulation generally. 


HIs is because if the Justice Depart- 
ment can work itself into a top and 
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controlling layer of Federal regulation, 
superimposed on the work of the ICC, it 
could probably do the same with respect 
to the operations of the Federal Commu- 
nications Commission, the Federal Power 
Commission, and the Civil Aeronautics 
Board. 

Mr. Smith had three counts in his in- 
dictment against the Justice Department : 


1. That it is attempting to control 
the administrative discretion of the 
commission on facts in particular cases 
by substituting its own opinion as to 
how the ICC Act should be applied. 


2. It ignores congressional declara- 
tion of policy in the Transportation 
Act, which gives the ICC the respon- 
sibility for determining lawful rates, 
and attempts to substitute its own 
somewhat antiquated standards of 
regulation by competition under the 
antitrust statutes. 

3. It would control the relationship 
between carriers and shippers to an 
extent which would short-circuit en- 
tirely the functions and statutory dis- 
cretion of the ICC. 


Apparently the Justice Department 
will not take no for an answer on these 
pretentions to a position of regulatory 
domination—even from the United 
States Supreme Court. Mr. Smith re- 
viewed a series of cases in which the Jus- 
tice Department’s contentions were 
thrown out of court, but it keeps on try- 
ing. For example, in McLean Trucking 
Co. v. United States, 321 US 67, the ICC 
had approved the consolidation of certain 
motor carriers. On appeal to the highest 
tribunal the Department of Justice 
rushed into court and “confessed error 
on the part of the commission” (ICC) 
and asked that the order be set aside as 
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violating the antitrust laws. The United 
States Supreme Court sustained the ICC 
order and stated flatly that the ICC is 
not required under its statute to deter- 
mine merger questions by the standards 
of the antitrust laws. 

More recently the ICC had before it 
applications of the Seaboard Air Line to 
establish certain motor routes which the 
commission approved over the conten- 
tions of the Justice Department that it 
would foster monopoly. Once more the 
Justice Department rushed into the Fed- 
eral courts and “confessed error on the 
part of the commission.” Once more the 
courts dismissed the suit and upheld the 
commission’s order, holding that the con- 
tentions advanced by Justice Department 
counsel were “lacking in substantial 
merit.” 


F more general interest to other utili- 

ties was the position taken by the 
Justice Department in conjunction with 
the Office of Price Administration repre- 
senting the Director of Economic Stabili- 
zation in the Hudson tube case (Inter- 
state Commerce Commission v. City of 
Jersey City, 53 PUR(NS) 257). Here 
an ICC order which had increased rates 
for the Hudson & Manhattan Railroad 
had been set aside in a lower Federal 
court on the ground that the ICC had not 
given enough weight to OPA arguments 
about inflationary trends. The Justice 
Department joined i in the appeal, thereby 
seeking to use its own position as the le- 
gal representative of the U. S. govern- 
ment to impose upon the ICC its own 
ideas of what considerations should be 
given control and weight by the commis- 
sion. 

The Supreme Court, in reversing the 
lower court and upholding the ICC, made 
the following statement: 

We think the weight to be given to the 

Price Administrator’s contention was for the 
commission, not the court, to determine. . 
If Congress desires to grant its own agencies 
greater privileges of judicial review than 
have been allowed to private parties it is at 
liberty to do so, but it is not for the court 
to set aside, without legislative command, 
its slow-wrought general principles which 
protect the finality and integrity of decisions 
of administrative tribunals. 
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Mr. Smith recalled a little known bit 
of legislative history in connection with 
ICC relations with the Justice Depart- 
ment. It was in 1910 that Congress was 
considering certain amendments to the 
Interstate Commerce Act which later be- 
came the Mann-Elkins Act. In the orig- 
inal form these amendments would have 
given the Justice Department sole and 
exclusive right to control appellate pro- 
ceedings on behalf of any agency of the 
U. S. government. The minority report 
of the Senate Commerce Committee, 
however, pointed out that the Justice De- 
partment, while equipped with excellent 
lawyers, has no special competence or 
knowledge of regulatory affairs. Yet, un- 
der the proposed law it would be in a 
position to decide for itself whether ICC 
decisions should prevail. The report 
stated : 

If it (Justice) should happen to believe 
that the commission was wrong in its order, 
it would of course not defend, but allow final 
judgment to be entered in favor of the com- 
mon carrier. Thus the amazing spectacle 
would be constantly presented of a review 


of the order of the commission not by a court 
but by the Department of Justice. 


This minority view ultimately pre- 
vailed with Congress as a whole. The 
Mann-Elkins Act was changed so as to 
permit the ICC to appear as of right and 
be represented by counsel in any suit in- 
volving the validity of an order of the 
commission. The same prerogatives have 
been carried over into the Federal Power 
Act, the Communications Act, and the 
Civil Aeronautics Act. 


M* SMITH went on to point to the 
conduct of the Justice Department 
with respect to recent litigation involv- 
ing alleged railroad rate discrimination 
as showing concerted effort on the part 
of the Attorney General and his aides to 
discredit the work of the ICC and to con- 
vince Congress and the public that it has 
failed in its high purpose and no longer 
protects the interest of the public. Smith 
observed that while the department’s suit 
alleging antitrust violations on the part 
of the railroads in the matter of rate dis- 
crimination is still pending with the 
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United States District Court in Lincoln, 
Nebraska, the Attorney General and the 
Assistant Attorney General in charge of 
the litigation feel free to discuss the mat- 
ter in signed articles in newspapers and 
to encourage and agitate with little dis- 
guise the commencement of allied litiga- 
tion on the original docket of the Su- 
preme Court, nominally in the name of 
the state of Georgia. 

Assuming the vitality of the ICC func- 
tion is neutralized or destroyed by these 
tactics, what is left to protect the public 
interest? Mr. Smith says apparently the 
Department of Justice thinks the answer 
is simple enough, we must leave every- 
thing to Justice Department prosecutions 
under the Sherman Antitrust Act. He 
thinks the Justice Department would not 
abolish the ICC altogether but keep it in 
reserve to hear such complaints as get 
beyond its own manipulations and nego- 
tiations. 

The vast bulk of practical regulation of 
rates and service of carriers by the ICC 
would, however, be supplanted by a new- 
ly organized intricate system of proce- 
dure which would meet the naked eye 
only as an interminable series of “con- 
sent decrees,” but which would control 
the most intimate affairs of carrier rela- 
tions. The fallacy—so naive at this late 
date as to appear in Mr. Smith’s opinion 
as unpardonable ignorance—in thinking 
that enforced competition alone would be 
adequate to regulate railroads or other 
forms of vital utility service was con- 
tained in a penetrating statement by the 
late-lamented eminent authority in the 
field, Joseph B. Eastman, who wrote in 
his capacity as Federal Codrdinator of 
Transportation : 


There are some who think that the thing 


to do is to let down the bars and allow the 
competitors to fight it out to the finish. 
This would of course require a practical 
abandonment of railroad regulation, leav- 
ing redress of grievances to the courts. ... 
The fact is that this plan of free-for-all 
competition has never worked successfully, 
either here or elsewhere. It has been tried 
and found wanting. 


M* SMITH went on to insist that giv- 

ing the Justice Department the re- 
quested relief to abolish the alleged dis- 
criminatory freight rates would not solve 
the problem for the simple reason that 
it is the law of the land that the ICC and 
not the Justice Department has the power 
to fix or change railroad rates. The Jus- 
tice Department is simply trying to turn 
back the hands of the clock to 1898, when 
the court held that the ICC did not have 
power to fix maximum rates—a decision 
which Congress was required to rectify 
by enactment of the Hepburn Act of 1906 
and subsequent legislation giving the ICC 
indisputable rate-making power over car- 
riers. 

Mr. Smith says the Justice Department 
pronouncements ever since have appar- 
ently studiously avoided recognition of 
such a change in regulatory policy as 
written into the law of the land. He 
charges that the department has not con- 
ducted an investigation among shippers 
because it already knows, or has good rea- 
son to suspect, that it would find no sup- 
port in that quarter for its proposal to 
take over regulation of rates from the 
ICC. It was Mr. Eastman who suggested 
to the Senate Interstate Commerce Com- 
mittee last year that such complaint as 
there is against alleged rate discrimina- 
tion has its source not in the shippers of 
the country but in the lawyers and econo- 
mists of the Department of Justice. 





REA “Goings-on”’ 


ROM the headquarters of the National 
Popular Government League in 
Washington, D. C., Judson King, its di- 
rector, issued on January Ist a bulletin 
—“REA at the Crossroads.” In ten pages 
of typed text, the director reviews, in 
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Critically Surveyed 


considerable detail, the investigation last 
year by the Senate Committee on Agri- 
culture of the charges and counter- 
charges in the REA situation. Because 
of his active interest in this cooperative 
movement since its inception, and his 
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familiarity with the matters which have 
been the center of controversy, Mr. 
King’s forthright and pungent comments 
make interesting reading. 

Stating that “REA has been turned 
into a political football” and that there 
has been maladministration, the bulletin 
says that what “hurt Mr. Wickard [and 
his assistants] was the positive, indispu- 
table evidence produced which proved 
them guilty of team play in violating the 
spirit and letter of the REA Act in order 
to use the agency for partisan political 
purposes.” Reference was made to four 
separate reports submitted to Secretary 
Wickard by the division of investigation 
of the Department of Agriculture (these 
forming a large part of a 66/-page 
volume report on the committee hear- 
ings) which “were suppressed by Mr. 
Wickard and did not see the light of day 
until ordered to be produced by the in- 
vestigating committee.” 


HEN follows detailed reference to 
the four reports under considera- 


tion: 

(1) Copper. This is titled “Report of 
the Investigation Regarding Alleged 
Favoritism of REA Officials to Copper 
Interests in the Selection of Conductor 
Materials for REA Cooperatives,” and it 
is commented that the Senate committee 
found “that there was something more 
than a legitimate and ethical connection” 
in all of this business and stressed the 
need of further investigation. 

(2) Origin of NRECA. This report 
is on the “alleged participation of REA 
employees in the organization and pro- 
motion of the National Rural Electric 
Codperative Association.” Mr. King ob- 
serves that “this report should be studied 
by every person who believes, as I do, 
that REA cooperatives should have an 
honest, ably managed, national organiza- 
tion to protect their interests. It was 
falsely claimed that NRECA was the off- 
spring of the farmers until Deputy 
Robert Craig was finally forced to admit 
on the stand that it was ‘his brainchild.’ ” 
Further, he states, “here in 176 pages we 
get the actual, inside story from docu- 
ments of how Craig and others promoted 
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it in direct defiance of the department 
regulations and a specific order by 
Wickard himself.” 

(3) False information to Congress. 
This report was on whether Deputy 
Robert B. Craig was responsible for false 
information given the House Appropria- 
tions Committee on promotions in REA. 

(4) Pensioners. This report deals with 
the “pensioner,” or “deadwood” charges 
brought in an effort to eliminate Mr. 
Slattery as administrator of REA. It is 
stated that the conclusion of the supervis- 
ing investigator reads in part: “In the 
investigator’s opinion, the persons named 
in the complaint of the national associa- 
tion cannot be described properly as 
‘pensioners,’ and if it had not been for 
the opposition of the national association 
and/or Mr. Craig, it is unlikely that such 
a charge would have been made against 
them.” 


OLLOWING these references the bulle- 

tin goes on to comment: “Manifestly, 
the performances revealed in these re- 
ports simply add further evidence which 
explains destruction of morale and why 
the Senate committee reported ‘growing 
discord and distrust and disorganization 
within REA.’” This brings from Mr. 
King the observation that “we come now 
to the big reason for such glaring fa- 
voritism and the answer to the questions 
above raised.” 

He then at considerable length com- 
ments upon “REA in the presidential 
campaign,” saying that it is public knowl- 
edge that in the midst of the presidential 
campaign Secretary Wickard made use 
of regular, routine statewide meetings of 
the REA codperatives to make speeches. 
At some of these, NRECA leaders were 
in command and were very active. 

Mr. King strongly avers that it was 
“just as improper for Wickard to use 
REA co-op meetings to make veiled par- 
tisan speeches as it would have been for 
the president of a local codperative to 
have printed on co-op stationery and 
mailed a signed letter to his consumer 
members, appealing to them to vote the 
Democratic ticket. The co-ops are keen 
on this subject, desire to keep their move- 
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Courtesy, The St. Louis Post-Dispatch 
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ment out of party politics, and many 
resent the Wickard intrusions.” 

It is stated that the Missouri State- 
wide Association of REA Cooperatives 
was asked to permit Secretary Wickard 
to speak at its meeting but when it was 
learned from the newspapers the char- 
acter of the addresses Wickard had de- 
livered in Wisconsin and Oklahoma be- 
fore REA groups, the Missouri Associa- 
tion declined to allow him to speak. 
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NASMUCH as the investigation during 
last year was not completed and it is 
anticipated that it will be revived by the 
present Congress, the bulletin is of the 
opinion that “when hearings are held 
on the new bill for independence and on 
the REA appropriation bill in the House, 
the lid will come off.” Then the bulletin 
lists some 15 questions covering a wide 
variety of problems in the REA situa- 
tion, which in the opinion of the bulletin 
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are very likely to be the object of close 
questioning on the part of a congression- 
al committee. 

During the investigation, the NRECA 
and its activities were the center of much 
attention. Mr. King defends his attitude 
toward the association, saying “I have 
not fought the membership of the 
NRECA... but I have turned the search- 
light upon the hand-picked Craig crowd 
of promoters and officers and have tried 
to reveal to the codperatives and the pub- 
lic what was being actually done in their 
name, and what was bringing disgrace 
upon them and the public power move- 
ment.... I have done this... in the 
hope that the co-ops themselves would 
clean house and make the NRECA a 
grass-roots organization and not one 
dominated by a combination of national 
and state politicians, racketeers, and 
power-seeking bureaucrats, which it has 
been and is today.” 

He then makes the pertinent observa- 
tion that it should not be forgotten that 
the public is interested in this rural elec- 
trification to the tune of $525,000,000 
appropriated for loans; that the co-ops 
need a national organization, staffed by 
officers who will not attempt to run REA, 
law or no law. 


ENTION is made that in the Novem- 

ber, 1944, NRECA bulletin it was 
announced that “Five Committees Ap- 
pointed to Help Co-ops Solve Engineer- 
ing, Equipment Problems.” The bul- 
letin says: “The new service without 
doubt could be of considerable benefit to 
those codperatives which needed it. But 
patently it depends upon by whom and 


how it is administered . . . for example, 
what kind of conductor to buy. ... Are 
these committees expected to assist or 
supplant the technical divisions of REA 
doing similar work as the national’s offi- 
cials originally planned to take over the 
safety work of REA?” 

As to the future of the REA and the 
co-ops, Mr. King has some very definite 
ideas. He says, “let us not deceive our- 
selves. This is not a mere ‘feud’ between 
Mr. Wickard and Mr. Slattery, as so 
many newspaper headline writers care- 
lessly assume. It is a battle royal over a 
principle of vital concern. Friends of 
TVA and the proposed Missouri valley 
and St. Lawrence projects should take 
notice. This issue of independence con- 
cerns them also.” 

Mr. King continues with the advice: 
“As to REA, TVA, MVA, and like proj- 
ects, all Cabinet officers, including Harold 
Ickes, should pray, ‘Lead us not into 
temptation.’ There are around 4,000,000 
voters connected with 800 co-ops today. 
There will be two or three times that 
number a few short years hence, and 
anyone who thinks a Cabinet officer is not 
going to attempt to use 800 or 1,600 or- 
ganized co-ops in 48 states in behalf of 
his party in a tight presidential election 
needs education in the American way of 


life.” 
—R. S.C. 


Eprtor’s Note: On January 15, 1945, a bill 
(S 309) was offered by Senator Shipstead, for 
himself, Senator Wheeler, and Senator Aiken, 
to establish the Rural Electrification Admin- 
istration as an independent agency of the gov- 
ernment; referred to the Committee on Agri- 
culture and Forestry. 





Productive Farm Electrification Poses 


Practical Problems 


N addresses given before meetings of 
the American Society of Agricultural 
Engineers in Milwaukee and New York 
last year, Frank E. Watts, executive as- 
sistant of The Farm Journal, spoke upon 
the “Relation of Farm Electrification to 


Agricultural Economy.” In the course of 
his remarks he touched upon certain 
practical problems confronting utilities 
in providing service to rural customers 
—emphasizing the responsibility upon 
utility managements to encourage the in- 
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stallation of electrical equipment which 
will add to the “productive efficiency of 
the farm.” 

Beginning with the premise that to 
develop a market intelligently, success- 
fully, and profitably, the economic and 
social forces underlying that market must 
be discovered, Mr. Watts said: 


The roots of farm electrification go 

deeply into the development of a sound agri- 
cultural economy of the future and only in 
a limited way is the importance of agricul- 
ture on our national economy realized by in- 
dustry, labor, and the public in general. . 
For several decades income of agriculture 
has approximated one-seventh, or 14 per 
cent, of our total national income. Against 
this, 23 per cent of our population is engaged 
in agriculture. Another 25 per cent, living 
in rural towns and villages of 2, 500 popu- 
lation or less, is almost entirely dependent 
upon farmers for its livelihood. 


As an indication of the importance of 
agriculture to some of our industries, the 
speaker stated that it had been estimated 
(by The Wall Street Journal) that farm- 
ers will invest $2,000,000,000 or more in 
farm electrification within approximately 
eighteen months after the war. Continu- 
ing, he noted: 


Fortunately for American farmers, they 
now have a greater accumulated spendable 
surplus than ever before in their history. 
As a result, they will be able to “catch up,” 
as it were, with important developments 
which will favorably affect their business. 
In the past twenty years, through scientific 
research and applications of mechanical and 
electric power as a substitute for muscle 
power, great progress is made possible in 
advancing productive efficiency. ... It is a 
fallacy to believe that the farmer has been 
without money. The farm depression started 
in 1920 with the collapse of land values and 
lasted for twenty years. In this period, farm- 
ers purchased over 4,000,000 trucks and auto- 
mobiles, 2,000,000 tractors, and electrified 
1,750,000 farms as major expenditures. 


IX Mr. Watts’ opinion the “problem 
confronting agriculture in the future 
is to maintain a higher proportionate 
spendable income through more efficient 
and profitable operation of a greater per- 


centage of farms.” He stated that there 
are four basic trends which are now put- 
ting farming on a firmer foundation of 
economical operation and greater produc- 
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tion at less cost and, therefore, a 
greater profit. “In the fulfillment of these 
trends,” he said, “lies the hope of agri- 
culture in attaining a larger share of total 
national income.” The four basic trends 
were listed as follows: 

First, the farmer is now securing a greater 
yield per acre of crops cultivated... . 

Second, new crops are being grown—crops 
which we formerly imported. ... 

Third, the growth of products used in 
manufacturing industries and the utilization 
of more of the crops now grown. . 

Fourth, the processing or semiprocessing 
of crops on or near the farm is a movement 
now well under way. . 


It was maintained by the speaker that 
“there must be established in this nation 
a sound agricultural economy which has 
as its foundation the production of more 
goods for more people at less cost and at 
a profit. This can never be attained by a 
‘shot in the arm’ or an ‘aspirin’ tablet in 
the shape of subsidies frequently ad- 
ministered. Lower production costs are 
a vital necessity to the farmers and speed 
in achieving them is urgent at this time 
when the danger of surpluses may be 
imminent.” 

The speaker noted that “the foregoing 
briefly illustrates trends which all those 
interested in a greater extension of elec- 
tricity in agriculture must fully under- 
stand if an intelligent approach to market 
development is to be made.” And it is 
his belief that “there is no greater force 
which will accelerate the trends in farm- 
ing than electric service.” 


r. WarTTs then covered in some de- 

tail certain factors in conection 
with farm electrification which should be 
of particular interest to utilities con- 
cerned with this type of service. He 
stated: 


In approaching a study of farm electrifi- 
cation, it will be helpful if we keep in mind 
the basic economic law that “labor is the 
source of the production of all wealth.” Time 
is the measure of production of labor. There- 
fore, any electrical application which con- 
serves time results in greater production of 
wealth. But the farmer will never know of 
these possibilities unless those men of in- 
dustry who contact him know of the poten- 
tial savings by the use of electric power. 
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. it is apparent that distribution services 
of the electrical industry have fallen far 
short of supplying a satisfactory service to 
farmers. The great potential farm market 
for electrical equipment and appliances will 
not be developed until distribution assumes 
its responsibility of better sales technique, 
methods, and service... . 

It is the writer’s opinion that too much 
stress has been placed upon electrifying the 
farm home, as against emphasizing the great 
possibilities of lower cost, labor saving, in- 
creased production, and elimination of waste, 
resulting from applications of electricity to 
farm jobs. We cannot estimate the impor- 
tance of electricity in the farm home as a 
powerful social and economic force to these 
people. It fulfills a dominating desire to en- 
joy the home facilities enjoyed by urban 
dwellers. It saves hours of hard labor in 
the farm home; it makes life happier and 
keeps not only young people but farmers 
themselves on the farm. It marks a great 
step in social advancement and leads to a 
more contented life as a result of a higher 
standard of living. There must be no lessen- 
ing of effort in electrifying the farm home. 

We must remember, however, that the 
land must first produce the income with 
which to buy home facilities. Production 
comes first, and it is to this that the electri- 
cal industry must turn its attention, for, 
through increased production, homes will be 
more quickly electrified. It is not to be im- 
plied that none of this work has been done 
in the past, but industry as a whole has not 
adopted this sales approach. This is probably 
a result of sales plans having been developed 
primarily to sell urban customers. 

. More than two hundred unduplicated 
uses of electricity are applicable to the farm. 
One of the reasons why a better knowledge 
of production increases is not more general 
to distribution services from manufacturer 
to dealer is that there has been no central 
agency for the collection and dissemination 
of information gained through research and 
experimental work by agricultural schools, 
electric utilities, experiment stations, exten- 
sion services, the Department of Agriculture, 
manufacturers, and other agencies. 

However, there are sufficient of these 
data to make a powerful and effective sales 
story for farm market development. We 
know that in the dairy electricity increases 
milk and butter fat production from 10 to 
25 per cent. The same holds true for poultry 
and egg production. There is a great field 
for the study of light as a productive force 
and in animal husbandry. We have not fully 
explored the possibilities of motor applica- 
tion to many farm jobs. 


Mr. Watts also gave it as his opinion 
that there is today “‘a great need for co- 
Operation between electrical manufac- 
FEB, 1, 1945 


turers and manufacturers of farm imple- 
ments which can be powered by elec- 
tricity.” 

The result would certainly produce 
better design, greater efficiency, and 
probably lower cost for smaller farms, 
Among other things, he mentions a mod- 
ern electric pressure water system as one 
of the best examples of equipment which 
operate at low cost, save time, and in- 
crease production at lower cost. Accord- 
ing to Mr. Watts, “a thousand gallons of 
water can be pumped at an average cost 
of about 4 cents. Comparisons of cost 
with hand pumping are so low as to seem 
almost incredible. It is common knowl- 
edge that milk and butter fat are greatly 
increased by having at all times and in 
sufficient quantities, an adequate supply 
of good, clear, healthy water.” Continu- 
ing, he said: 


One of the best examples of elimination 
of waste is the simple pig brooder. Approxi- 
mately ten million litters of pigs are born 
annually. An average of three pigs is lost 
at farrowing time. Experiment proves that 
at least one-half of these may be salvaged 
by the employment of a 150-watt lamp and 
reflector. ... Two booklets dealing with this 
[distribution] have been recently produced 
by the writer after three years of study of 
the subject. These booklets, “Distribution— 
The Bottleneck to Farm Electrification” and 
“Farm Electrification through Better Deal- 
ers,” are available on request. 


? closing his address, Mr. Watts 
stressed especially the thought that if 
the principles of liberty in which this na- 
tion was conceived, if freedom of enter- 
prise is to live, then it is imperative that 
this (farm) group of free thinkers shall 
be sufficient to balance the scales against 
organized pressure groups and political 
machines of large cities—the latter being 
susceptible of regimentation and inclined 
more toward socialization of industry 
and destruction of freedom of individual 
enterprise. He is strongly of the opinion 
that one of the principal reasons why 
rural people take a greater interest in 
government is the fact that a much higher 
percentage of them own property than 
urban dwellers. He makes the significant 
comment that where but 23 per cent of 
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“LOOKIT—HIS VACUUM CLEANER IS OUT OF ORDER” 


metropolitan dwellers know the name of 
their Congressman, 67 per cent of farm- 
ers do know his name. 

It seems evident that Mr. Watts has 
given this subject intensive study, and 
the conclusion which he reaches that elec- 
tricity will play a great part in securing 
all the desirable ends of agricultural and 
tural life will not be greatly disputed. 
Further, he is probaby correct in his view 
that the job to be done in farm electrifica- 


tion challenges the utmost that is in every 
factor concerned with its accomplish- 
ment—calling for the best in research, 
engineering, and sales facilities. It is 
another one of those phases of our busi- 
ness and economic life which requires 
cooperation on the part of all those who 
may be interested in extending electri- 
fication to more and more farms in this 


country. 
—R. S.C. 





SEC Head Reports 


ANSON PURCELL, chairman of the 
Securities and Exchange Commis- 
sion, told the New York section of the 
American Institute of Electrical Engi- 
neers recently that “the end of the 
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on Utility Reform 


job of integration of holding company 
systems is in sight.” He spoke at a sym- 
posium on “horizons for industry.” 

As the result of refunding programs, 
elimination of write-ups from plant ac- 
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counts, improved depreciation policies, 
and the steady increase of the use of elec- 
tric energy, Mr. Purcell said, “the elec- 
tric utility industry today is in the 
strongest financial condition in its his- 
tory.” He declared: 


By the end of June, 1944, the SEC had 
a upon the issuance of more than 
$6,000,000,000 of securities of registered 
holding companies and their subsidiaries. 
The major part of this financing was for 
refunding purposes, to take advantage of 
lower interest rates. This large amount of 
refinancing afforded the opportunity to im- 
prove the financial structures and policies 
of the utilities. 

The operating utility subsidiaries of reg- 
istered holding companies wrote down their 
property accounts by more than $500,000,000 
in the seven years ended December 31, 1942, 
The program has continued since then at an 
accelerated rate as the companies’ original 
cost studies have been completed. 

We have also used every legitimate de- 
vice to reduce debt and establish conserva- 
tive debt ratios. The effect of that program 
is reflected in the comparative financial 
statistics of the electric utility industry for 
the years 1927-1943. There were gross prop- 
erty additions of nearly two and a half bil- 
lion dollars during the period and there was 
a net increase in plant account of more than 
a billion dollars after allowing for retire- 
ments and the elimination of inflationary 
items. Yet total outstanding debt decreased 
by more than $200,000, 

A substantial improvement in depreciation 
policy contributed to this result. In this 
period depreciation reserves increased by 
more than $1,000,000,000 and the annual de- 
preciation accrual increased by over $100,- 


000,000. Substantial improvements have also 
been incorporated in the protective provi- 
sions of bonds, indentures, and preferred 
stock contracts. 


rR. Purcett further staied that 
through reorganization complex 
capital structures are being replaced by 
simple capital structures. Holding com- 
pany debts are being paid off and risky 
holding company preferred stocks, with 
their huge accumulation of dividend ar- 
rearages, are being converted to common 
stock so as to permit once again a flow 
of income to security holders. Mr. Purcell 
continued : 

But what is more important, the holding 
companies are going through a shrinking 
process. They are being reduced in size 
because they must slough off their scattered 
holdings and their security holders are re- 
ceiving either in exchange, or as liquidating 
dividends, the common stock of sound op- 
erating companies. 

Under these conditions, in the years to 
come, the operating utility industry will have 
a greater ability to raise equity capital on 
a sound basis to finance its ever-growing 
needs, and the investors who furnish that 
capital will receive their dividends directly, 
without being subjected to the expense and 
the risk of supporting an outmoded holding 
company organization. 


Other speakers included Public Serv- 
ice Commissioner M. William Bray, 
former lieutenant governor of New 
York, and Gay H. Brown, former justice 
of the New York State Supreme Court. 





What Price Delay in Repairing 
Gas Leaks after Notice 


HE question of what may consti- 
tute negligent delay in repairing 
gas leaks, after notice thereof, will usu- 
ally be one of fact. However, generally 
speaking, time is of the essence in such 
situations, and any unnecessary delay 
may be freighted with liability possibili- 
ties for the company; and, as examples 
of judicial reasoning on the subject, the 
following will serve: 
In one case the plaintiff sought dam- 
ages for the death of his father by 


asphyxiation, claiming it resulted from 
the negligent delay of the defendant in 
repairing a reported gas leak. The evi- 
dence showed the gas came from a crack 
in the defendant’s gas main in the street 
near the room in which plaintiff’s father 
was found dead. Plaintiff was awarded 
$2,000 in damages, and the higher court 
in reviewing the record as to the de- 
fendant’s negligence and in affirming 
the judgment said: 


It is shown notice of the leak of gas was 


FEB, 1, 1945 - 180 








Iso 
Vi- 


red 


th 


"kd 


WwW 
ell 


ng 
ng 
ize 
ed 
ng 
p- 


to 


on 
1g 


y, 
id 


1g 


a te ee I | 


= 








conveyed to defendant [gas company] about 
noon on Saturday; that in the usual course 
an inspector reached the scene about seven 
o’clock that evening, and, finding himself 
unable to locate and remedy the defect, 
notified the proper officer, who, in turn, dis- 
patched the “trouble wagon” and men for 
that purpose. These men reached the scene 
about ten o’clock at night, commenced ex- 
cavating, and continued thereat until about 
two o’clock A.M., when they suspended oper- 
ations until seven o’clock Sunday morning. 


During the night, the plaintiff’s father 
lost his life, and continuing the court 
summed up: 


The facts gleaned from the record before 
us and the above set out certainly did not 
show that degree of diligence required by 
the law in the case of escaping gas after 
actual notice of a leak. The law requires 
promptness and dispatch to fill the measure 
of ordinary diligence in such cases, and there 
was certainly no such diligence shown by the 
proof.... The judgment will be affirmed. 1 


ET’s take another case. The pertinent 
facts were as follows: The defend- 
ant supplied gas to an apartment house 
owned by the plaintiff. The latter also 
lived in the building, and at seven o’clock 
one morning her husband telephoned the 
(lefendant that gas was leaking in their 
apartment. About two hours later, before 
defendant’s repairman had reached the 
scene, a fire broke out in the apartment, 
caused, it appears, by the gas leak. Plain- 
tiff sued for the damage caused her 
building thereby, and recovered a judg- 
ment for $3,200. In affirming same the 
higher court reasoned : 

There is no doubt whatever that the fail- 
ure of a company to repair a gas leak after 
reasonable notice will render the company 
liable, if any injury occurs because of a fire 
which is the direct result of the escaping gas. 
There is no question, under the evidence 
here, that there was a gas leak, that it had 
been reported on the morning of the fire, and 
that [defendant] had a reasonable time, if 
the notice had been promptly acted upon, to 
repair the leak before the fire. 

_ The duty to repair a leak of escaping gas 
is measured by the likelihood of injury, and 
it was the duty of the gas company in this 
case to make repairs immediately. . . . One 
of the repairmen testified for [defendant] 
that, if he had known the leak was a danger- 





1 Sipple v. Laclede Gas Light Co. (1907) 125 
Mo App 81, 102 SW 608. 
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ous one, he could have gotten down to 
[plaintiff's] home in ten minutes. . . . The 
judgment .. . will be affirmed. 2 


S°; too, in a recent case, plaintiff, a city 
fireman, suffered injuries by a gas 
explosion in a building while fighting a 
fire. Soon after the fire broke out there 
was an initial explosion, and the defend- 
ant, gas company, was notified to turn 
off the gas. This it failed to do. Soon 
thereafter there was another explosion 
by which plaintiff was injured. Plaintiff 
sued and recovered a judgment for 
$20,550 against the gas company. In 
affirming same the higher court, among 
other things, said: 


The evidence . . . discloses that approxi- 
mately 3,000 cubic feet of gas per minute 
were escaping into the basement of the 
building; that the chief of the fire depart- 
ment immediately after the first explosion 
notified [the gas company] to cut off the 
gas; ... There is evidence in the record 
that the gas was not turned off for forty- 
five minutes to an hour and a half [after 
notice], and that it would have taken only 
a few seconds to cut off the gas... 

There is evidence to support the jury’s 
findings that the gas company [defendant] 
failed to use ordinary care to cut off the 
gas that was flowing into the burning build- 
ing, and that such failure was a proximate 
cause of plaintiff’s injuries. .. . Affrmed.® 


ies foregoing cases deal with but a 
single angle of a broad subject that 
cannot be covered by any set of hard and 
fast rules. For, clearly, each case of this 
kind must be judged and decided in the 
light of its facts and circumstances. 

However, on the holdings reviewed, it 
is obvious that a notice of a gas leak may 
not, with safety, be treated lightly ; that 
it be investigated as soon as possible 
would seem a must policy. It may or may 
not prove of consequence. But, as ex- 
amples of the possible danger, in a delay 
slip-up in this phase of management, the 
cases reviewed are in point. 

—LesLiz CHILDS 





2 McClure v. Hopeston G. & E. Co. (1922) 
303 Ill 89, 135 NE 43. 

3 Dickens v. Texas Cities Gas Co. (1943) 
140 Tex 433, 168 SW(2d) 208. 








181 





FEB. 1, 1945 











Brown-out Ordered 


_ of the country’s show windows, sign- 
boards, and theater marquees were sched- 
uled to go out on February Ist under a sweep- 
ing order issued January 15th by J. A. Krug, 
chairman of the War Production Board. 

The ruling will again darken much of the 
Atlantic seaboard which only a few months ago 
was permitted to drop a dim-out. 

Mr. Krug’s order followed a directive by 
James F. Byrnes, Director of War Mobiliza- 
tion and Reconversion, who had asked that all 
nonessential lighting and transportation be 
eliminated and that interior temperatures be 
kept at a maximum of 68 degrees, in order to 
save coal. 

The brown-out is expected by WPB officials 
to save 2,000,000 tons of coal a year. It is the 
first of the government’s mandatory coal-sav- 
ing plans to get under way. The Office of De- 
fense Transportation earlier set March Ist as 
the time when railroads must drop special and 
excursion trains. 

The WPB order listed seven types of elec- 
tric illumination which must be extinguished. 
Willful failure to comply with the ruling may 
result in the discontinuance of all electric serv- 
ice, the WPB declared. 


Urges Natural Gas Cut in Homes 


ok Office of War Utilities on January 
3rd appealed to all residential users of 
natural gas in New York, Ohio, Pennsylvania, 
and West Virginia to cut their consumption as 
much as possible. Heating demand has greatly 
exceeded the capacity of gas systems in the 
area, said Edward Falck, director of the unit 
of the War Production ‘Board, requiring the 
curtailment of deliveries to nearly all indus- 
trial users “including some of the most im- 
portant producers of war material.” 

The Office of War Utilities has issued 
directives to the gas companies requiring them 
to curtail deliveries to industrial consumers in 
the order of their essentiality to the war effort 
and to restore service first to the plants desig- 
nated by WPB as the most critical. Directives 
have also been issued to assure maximum 
delivery of gas from the pipe lines feeding 
— the area from the Panhandle and Texas 

e 

All gas-manufacturing facilities and indus- 
trial stand-by facilities have been ordered to be 
operated to their capacity. 
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Asks SEC Inquiry 


EPRESENTATIVE Everett M. Dirksen, Re- 
publican of Illinois, recently charged that 
some Securities and Exchange Commission 
regulations were hampering capital invest- 
ment—“the life blood of our free enterprise 
system”—and called for approval of his reso- 
lution to investigate the agency. 

“The SEC has been exercising a lot of 
power that I believe we should look into,” 
Mr. Dirksen declared. His resolution would 
set up a special House investigating com- 
mittee, similar to that which recently investi- 
gated the Federal Communications Com- 
mission. 

“T believe that some of the SEC regulations 
have hampered the free flow of capital,” he 
said. “In its rules governing management's 
solicitation of proxy votes from stockholders 
the SEC has required such voluminous re- 
ports that businessmen have been unwilling to 
go to the bother of risking their capital in a 
business venture.” 


New Harbors Bill Offered 


peg Josiah W. Bailey of North Carolina 
on January 6th introduced a new Rivers 
and Harbors Bill stripped of broad technical 
provisions contained in legislation shelved by 
the old Congress. Like the discarded measure, 
the bill calls for postwar construction of navi- 
gation, hydroelectric power, and irrigation 
works at a cost of about $500,000,000. 

A bitter controversy seemed in prospect, 
however, over elimination of provisions ad- 
vocated by the administration, opposed by 
private electric power interests. 

One provision would authorize the Secre- 
tary of the Interior to dispose of surplus 
power from government projects by construct- 
ing transmission lines if necessary. The other 
section would permit the Secretary to con- 
struct irrigation facilities at dam and reservoir 
projects. 

A hotly disputed section in the old bill ex- 
cluding the Central Valley, California, irriga- 
tion project from reclamation law limitations 
also was omitted on the assumption that it 
would be handled in separate legislation. The 
Central Valley provision was the biggest 
stumbling block to action on the bill last year. 

Senator Bailey kept from the bill projects 
which duplicated any in the $1,000,000,000 
Flood Control Bill passed by the old Congress. 
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Among these were the Missouri valley pro- 
gram prepared by the Army Engineers and 
the Reclamation Bureau calling for an initial 
expenditure of $400,000,000. This authoriza- 
tion was exactly the same as one in the Flood 
Control Bill. 

Eliminated for the same reason was the 
$28,000,000 Clark Hill reservoir near Augusta, 
Georgia. 

The new bill retained provisions prohibiting 
interference with irrigation by navigation 
projects and giving states the right of review 
over financial programs. 

Also omitted from the bill were the 
$66,000,000 Er pees waterway, 
the $400,000,000 St. Lawrence seaway, the 
$25,000,000 Santee- Congaree program, North 
Carolina and South Carolina, and the 
$38,500,000 Beaver-Mahoning waterway, Ohio 
and Pennsylvania. 


Southwest Hydroelectric 
Network 


| ae he see of a postwar network of 
hydroelectric power lines throughout 
Texas, Oklahoma, and Arkansas, controlled 
by the Southwest Power Administration, was 
discussed in Washington last month by SPA 
and Interior Department officials. 

Meeting with Under Secretary of the In- 
terior Abe Fortas were Douglas Wright of 
Tulsa, Oklahoma, SPA Administrator, and 
Lee Simmons of "Sherman, — in charge 
of the power division at the b ig Red River 
dam on the Oklahoma-Texas line near Deni- 
son, Texas, 

Citing that additional power projects in the 
Southwest were authorized in the recently 
approved postwar Flood Control Bill, Mr. 
Wright declared studies would have to be 
made regarding distribution of that potential 
energy along with the power from the existing 
dams under SPA supervision. 

The power output at Grand River dam in 
Oklahoma and the Norfolk dam on the north 
fork of the White river in Arkansas, as well 
as at Denison, is handled by the SPA. 

A provision of the Flood Control Act 
authorizes the Interior Secretary to construct 
power lines to distribute energy of the exist- 
ing and proposed dams if no other facilities 
are available, Mr. Wright said, adding that 
he would take data concerning this matter 
back to Tulsa for study. 

Mr. Wright stated that unlimited postwar 
manufacture of electrical appliances and prob- 
able continued expansion of rural electrifica- 
tion lines should create a market for all the 
energy that can be generated throughout the 
Southwest. 

Transmission lines will connect all the 
power centers with each other so there will be 
a steady and sufficient flow of energy through- 
out the entire system, he said. 

Denison dam now has a generating capacity 
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of 30,000 kilowatts, Mr. Simmons said, which 
will be stepped up to as much as 145,000 
kilowatts when the newly created lake behind 
the dam is filled. 

Grand River dam, with the operation of a 
fifth generating unit now being installed, will 
produce 75,000 kilowatts. The generating 
capacity of Norfolk dam is 145,000 kilowatts, 
with an annual output rate of 200,000, 000 kilo- 
watt hours. 


Court Broadens Review 


N an unusual action, the United States 

Supreme Court on January 2nd granted a 
petition of the Canadian River Gas Company, 
one of the companies involved in the Denver 
gas rate case, to broaden the scope of the 
court’s review of a Federal Power Commis- 
sion order which would slash $2,000,000 a 
year from the “gate rate’ charges for 
natural gas assessed against the Public Serv- 
ice Company of Colorado and other distribut- 
ing companies in Colorado. 

Originally the Supreme Court had agreed 
to review only one of the nine questions raised 
by the Canadian River Company in its appeal 
from the rate reduction order. 

Recently the court granted a special petition 
by the company to include in the review three 
other questions so broad as to embrace virtu- 
ally all the major contentions by which the 
company is seeking to upset the FPC’s order. 

It was the first major victory any of the 
companies involved in the case had been able 
to score since the rate order was first issued 
nearly three years ago. 

Questions the Supreme Court has now 
agreed to consider are: 

1. Whether the commission, in making its 
rate order, sought to exercise jurisdiction over 
the gas-producing and gathering properties of 
the Canadian River Company contrary to a 
provision of the Natural Gas Act which denies 
the commission any authority over such 
properties. 

2. Whether the commission erred in fixing 
the rate base value of Canadian River Com- 
pany’s gas leaseholds not at the price Canadian 
paid for them but at prices paid by prede- 
cessor companies before it was known 
whether many of the leases would yield any 
gas. 

3. Whether the commission was justified 
in eliminating from the rate base more than 
$3,000,000 of the amount the Canadian River 
Company paid on the ground it represented a 
profit between affiliated companies when the 
company denies there was any affiliation. 


Flood-control Program 
Recommended 


A PROGRESSIVE, long-range, flood-control pro- 
gram for the District of Columbia and 
other centers on the Potomac river and its 
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tributaries was recommended early last month 
by the War Department’s office of division en- 
gineer, Middle Atlantic division. 

Besides preventing flood disasters such as 
the ones which inundated the District in 1936 
and 1942, the program would aid pollution 
abatement and help generate electricity. In- 
creased recreational and sports facilities in 
the District would also be made possible by 
the program. 

The report, which was undertaken by the 
War Department at the authorization of Con- 
gress in 1937, must now be submitted to the 
Army Board of Engineers for Rivers and 
Harbors, and then to the Secretary of War. 
Should the report meet their approval, legisla- 
tion for the program would be presented in 
Congress. 

The system would consist of 14 multiple- 
purpose reservoirs in certain sections of the 
watershed, including the Riverbend site on 
the Potomac above Great Falls, the Chain 
Bridge site on the river near the upper limits 
of the District, and the Bear island site on 
the Potomac in the vicinity of Great Falls. 

Other construction sites in the interrelated 
chain of dams would be the Millville site on 
the Shenandoah river about Millville, West 
Virginia; Springfield site on the South Branch 
of the Potomac river near the mouth; Harpers 
Ferry site on the Potomac river below Harpers 
Ferry, West Virginia; Edes Fort site on the 
Cacapon river above Great Cacapon, West 
Virginia; Pinesburg site on the Potomac 
river above Williamsport, Maryland; Patter- 
son creek site on Patterson creek near the 
mouth; Keyser site on the North branch of 
the Potomac river below Keyser, West Vir- 
ginia; Orleans site on the Potomac river 
above Little Orleans, Maryland; Rockymarsh 
Run site on the Potomac river above 
Shepherdstown, West Virginia; Royal Glen 
site on the South branch of the Potomac 
river above Petersburg, West Virginia; and 
Brocks Gap site on the North Fork of the 
Shenandoah river above Cootes Store, Virginia. 


FPC Postpones Hearing 


— Federal Power Commission has post- 
poned until February 8th the hearing pre- 
viously set for January 29th on an application 
filed by the Tennessee Gas & Transmission 
Company for authority to construct and oper- 
ate about 65 miles of additional pipe lines. 
Hearing will be in the commission’s hearing 
wr Hurley-Wright building, Washington, 


The Tennessee Gas & Transmission Com- 
pany, a Tennessee corporation having its prin- 
cipal office in Houston, Texas, proposes to 
construct and operate varying lengths of line 
extending from the company’s main Texas- 
to-West Virginia line to Odem field in San 
Patricio county, Riverside field in Nueces 
county, Quinto Creek field in Jim Wells 
county, Tom O’Connor and Refugio fields in 
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Refugio county, Heard field in Bee county, 
Heyser, Placedo, and McFaddin fields in 
Victoria county, and Menefee and Hunger- 
ford fields in Wharton county, all in Texas. 


Commissioner Quits SEC 


—— Roosevelt has accepted the resig- 
nation of Robert H. O’Brien as a member 
of the Securities and Exchange Commission, 
it was recently announced. Mr. O’Brien gave 
“pressing personal reasons” for leaving the 
government service, which he entered in 1934 
as a lawyer in the Public Works Adminis- 
tration. 

Mr. O’Brien, who practiced law in Chicago 
before entering the government, became a 
member of the SEC February 3, 1942. Heisa 
native of Helena, Montana. 

“Your work over the years with the com- 
mission,” Mr. Roosevelt wrote, “has been an 
outstanding example of public service.” 


FPC Sets Hearing 


HE Federal Power Commission has ad- 

vanced to January 29th a public hearing 
previously set for February 8th at Washing- 
ton, D. C., on an application filed by Reynosa 
Pipe Line Company of Corpus Christi, Texas, 
for authorization to export natural gas from 
Texas to the Republic of Mexico, for distri- 
bution in the city of Monterrey, Nuevo Leon, 
Mexico, and environs. 

The applicant proposes, the order stated, to 
construct approximately thirty miles of 123- 
inch pipe line, extending southerly from a 
point in La Blanca field, Hidalgo county, 
Texas, through the North and South Weslaco 
fields in that county, and from there westerly 
to the American shore. At this point the new 
line will connect with about 3,000 feet of 
88-inch parallel pipe lines. These pipe lines 
will be extended across and underneath the 
Rio Grande to the international border near 
Reynosa, Mexico. These facilities will con- 
nect with a 14-inch transmission pipe line of 
the Gas Industrial de Monterrey, S. A., to 
which Reynosa has agreed to sell and deliver 
up to 60,000 mcr of gas daily for distribution 
in the vicinity of Monterrey. 


Argentina to Regulate Its Power 


RGENTINA’S military government, con- 
fronted with a serious shortage of liquid 
fuel supplies, recently ordered its fuel distri- 
bution monopoly, Yacimientos Petroliferos 
Fiscales, to take over regulation of electric 
power throughout the nation. 

The government earlier announced a ban on 
the exportation of flaxseed on the grounds 
that all available supplies were necessary for 
conversion into substitute fuels. The order 
makes clear that even, the available stocks of 
flaxseed are not enough to cover the country’s 
needs. 
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Alabama 


Commission Orders Refund 


HE Alabama Power Company has been 
Taal by the state public service com- 
mission to reduce its 1944 revenues by refund- 
ing December bills to all residential and to 
municipal street-lighting customers, according 
to an announcement by the state commission. 

In a formal statement, the commission said 
that 131,004 city residential consumers in 569 
municipalities and 34,434 rural customers 
would receive funds totaling almost $600,000. 
The 87 municipalities involved will receive re- 
funds of “slightly over $20,000.” 

In event December bills had already been 
paid, the commission statement provided the 
refund should be credited to the January bill. 

An investigation indicated, the commission 
said, “that a further reduction in the gross 
revenues of the company should be made,” 
and added: “However, in view of the present 
unsettled business conditions generally, the 
commission is of the opinion that the reduc- 
tion should be brought about by a customer 
refund.” 

Thomas W. Martin, president of Alabama 


Power Company, on January 5th issued the 
following statement: 

“The order of the public service commission 
requiring Alabama Power Company to reduce 
its revenues for 1944 by 100 per cent of the 
amount of its net bills rendered in December 
for electric service to its consumers classed 
as residential in cities, towns, and rural areas, 
and also its municipal street and highway 
lighting consumers, was entered by the com- 
mission on the twenty-ninth of December, 
too late in the month to accomplish the refund 
for many thousands of its consumers. Many 
of the bills will have been paid before the 
consumers can be advised and in such cases 
their accounts will be credited in the amount 
of their December bills by applying the credit 
on their January, 1945, bills. 

“It is proper to call attention to the fact 
that the order of the commission states that 
nothing therein constitutes a determination as 
to the value of the company’s property or the 
fairness of its rate of return. In other words, 
this reduction in the company’s revenues was 
not made on the basis that the company was 
earning too much.” 


Arkansas 


Gas Company Sale Permitted 


HE state utilities commission recently 

granted W. R. Stephens, Little Rock in- 
vestment broker, authority to buy assets of 
the Fort Smith Gas Company and the South- 
ern Gas Producing Company, despite inter- 
vention by Fort Smith city officials, at a hear- 
ing before the commission. 

The commission granted authority for the 
sale of securities when Mr. Stephens amended 
his original application, showing a decrease of 
17 per cent in the amount of the purchase 
price he proposed to handle through issuance 
of bonds. 

Mayor Chester Holland and City Attorney 
Clarence Barton of Fort Smith intervened in 
the case to question whether the purchase price 
of $1,200,000 was a fair evaluation of the prop- 
erties since it was based on 1928 figures. They 
also asked that evidence be produced concern- 
ing the company’s service under the new 
ownership. 

Mr. Stephens’ original application asked 
that 75 per cent of the purchase price be 
handled through the issuance of first mortgage 
bonds. Following the intervention he amended 
the application to allow approximately 58 per 
cent of the purchase price in bonded indebted- 
ness, 

A. B. Harper of Fort Smith, president of 
the Fort Smith Gas Company, who will con- 
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tinue in his present capacity under the new 
setup, testified that consumer rates would 
remain the same and that the present operating 
personnel would be retained. 


FPC Sets Hearing 


HE Federal Power Commission has set 
hearing for February 20th at Washing- 
ton, D. C., to determine accounting adjust- 
ments involving $21,174,256, made or pro- 
posed to be made, by the Arkansas Power & 
Light Company, Pine Bluff. The order stated: 
“At such hearing the burden of proof to 
justify and to support by satisfactory proof 
every accounting entry, made or proposed to 
be made, which is brought into issue by the 
proceedings in this matter, shall be upon 
Arkansas Power & Light Company.” 

The order further directed that the com- 
pany “shall submit and support by satisfac- 
tory evidence an appropriate plan or plans for 
the disposition of any and all amounts which 
may, upon determination of the issues in this 
matter, be required to be classified in Account 
107, Electric Plant Adjustments, or in 
Account 108.15, Common Utility Plant Ac- 
quisition Adjustments.” 

The FPC supplemental staff report served 
on Arkansas Power & Light with the commis- 
sion’s order of September 27, 1944, recom- 
mended that the company make accounting 
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adjustments of $21,174,256 as of January 1, 
1937. These adjustments reflect the $17,718,637 
set forth in the original staff report served upon 
the company with the commission’s show-cause 
order of June 15, 1943, and additional amounts. 
In detail, the FPC staff recommended that the 
company be required (1) to dispose of 
$11,881,199 in write-ups and other inflationary 
items, principally through charges to earned 


or capital surplus, and (2) to classify 
$9,293,057 in an acquisition adjustment ac- 
count and submit a plan for its disposition. 

The order further directed the company to 
set forth in its response any of the amounts 
in the adjustment accounts which may have 
been disposed of since December 31, 1936, and 
the manner in which the disposition was 
effected. 


California 


Hetchy Pacts Await Approval 


wo contracts covering use of Hetch 

Hetchy power were recently reported in 
the hands of Secretary of the Interior Ickes 
for approval. Mayor Roger D. Lapham, of 
San Francisco, said in his annual message to 
the board of supervisors that the first contract 
is between the city and the Pacific Gas and 
Electric Company and provides for delivery 
of power to the company at Newark substation 
in sufficient quantity to supply all municipal 
requirements, including street railways, light- 
ing, and power for pumping water. This is ex- 
pected to account for about 46 per cent of 
Hetch Hetchy power. 

The second contract is between the city and 
Modesto and Turlock Irrigation districts, for 
sale and purchase of electric energy. It pro- 
vides that the districts will construct a sub- 
station and purchase from the city all the 
power they need to supplement the power now 
available from their own facilities. 


Both contracts would be for a 9-year period, 
during which, it was anticipated, the quantity 
of electricity available from the city’s plants 
would change from a surplus during the first 
five years to a deficiency. It is provided that 
PG&E will purchase surplus power as avail- 
able and during periods of deficiency will 
furnish necessary additional power to enable 
the city to service the increased demands of 
the irrigation districts. 

“We are hopeful that the anticipated loss 
compared with the net revenues now received 
from our power will not be great as expected,” 
Mayor Lapham stated. He declared that new 
sources of taxes should be found by the city. 
A business license and a sales tax were sug- 
gested as sources of revenue. 

The Federal government now owns approxi- 
mately 13 per cent of the total land area of 
San Francisco, on which it pays no taxes, and 
the mayor advocates that Congress look into 
the rights of subdivisions of state government 
to tax property of the Federal government. 


Illinois 


FPC Gets Amended Petition 


HE Federal Power Commission has re- 
ceived an amended petition filed by Cen- 
tral Illinois Public Service Company, Spring- 
field, for an order directing Panhandle 
Eastern Pipe Line Company to extend its 
pipe-line facilities to establish a connection 
with the petitioner’s distribution system at 
Mattoon and to sell it sufficient gas to meet 
its requirements in Mattoon, Charleston, 
Paris, Effingham, and intermediate communi- 
ties in eastern Illinois. Hearing is set for 
March 2nd in Washington, D. C 
Central Illinois Public Service now obtains 


its supply of gas from Kentucky Natural Gas 
Corporation at a point on the Illinois-Indiana 
state line west of Terre Haute, Indiana, and 
the Kentucky company is, in turn, served by 
Panhandle. 

The amended petition states that the Cen- 
tral Illinois Public Service Company’s facili- 
ties are inadequate for the transmission of 
gas to supply its requirements since heavy 
loads must be served in the vicinity of Mat- 
toon but that its system would be adequate if 
gas is supplied at Mattoon, a distance of about 
twenty miles from Panhandle’s line. 

The order provides that interested state 
commissions may participate in the hearing. 


Indiana 


Commissioner Appointed 


PE pgs Schricker recently appointed Ros- 
coe P. Freeman, of Franklin, to the state 


FEB. 1, 1945 


public service commission, succeeding Commis- 
sioner Barnard, who recently took the oath 
of office as a member of the Interstate Com- 
merce Commission. 
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Mr. Freeman was deputy state examiner in 
the department of inspection and supervision 
of public offices of the state from April 30, 


1941, until his appointment to the public serv- 
ice commission. He was also secretary of the 
state board of certified public accountants. 


Kentucky 


Gets Commission Post 


C= E. WuiIrTt.e, Brownsville, was ap- 
pointed a member of the state public 

service commission by Governor Simeon Wil- 

lis early last month to succeed George S. Wil- 

oe Democrat; whose term has ex- 
ired. 

Whittle, a Republican, was named an as- 
sociate state revenue commissioner by Gov- 
ernor Willis a year ago. He became state malt 
beverage administrator, a $4,500-a-year job, 
when the new alcohol commission began func- 


tioning last June. His new post, with a 4-year 
term, pays $5 a year. 

Along with Whittle’s appointment on the 
public service commission, which regulates 
all utilities in Kentucky except railroads, there 
was speculation whether the Republican’s 2-1 
majority would mean replacement of the com- 
mission’s secretary, Vego Barnes, long-time 
Democratic political leader, and whether the 
commission’s technical consultant, Hugh 
Bearden, would remain. Barnes serves at the 
pleasure of the commission. Bearden has a 
contract which expires July Ist. 


Louisiana 


Fund to Fight Gas Export Urged 


HE state board of liquidation on January 

3rd approved and submitted to ag ons 
by telegraph poll for confirmation a $100,000 
emergency appropriation with which to carry 
on Louisiana’s fight to conserve its natural gas 
resources—a fight described in an adopted 
resolution as “unquestionably” due to go to 
the U. S. Supreme Court. Subject to approv- 
al in telegraphed replies by a majority of 
both houses of the legislature, the money will 
be available between now and June 30, 1946, 
to defray expenses in current litigation in the 
Memphis natural gas case, to set up a state 
organization to participate in a Federal nation- 
wide investigation of gas resources and uses, 
and generally to conserve the state’s supply. 

The board, in its first meeting since its re- 
organization by constitutional amendment ap- 
proved last November, heard assurance from 
both State Treasurer A. P. Tugwell and State 
Finance Director James Reily that sufficient 
surplus funds would be available for the ap- 
propriation. It also heard a résumé of the 
state’s efforts to protect its gas supply, from 
Executive Secretary P. A. Frye of the state 
public service commission, who quoted what 
he said were scientific estimates that Louisi- 
ana’s gas supply would give out in twenty- 
four years unless large new fields were found, 
and said the state already was “pretty well 
exploited from end to end.” 

Governor Davis, board chairman, described 
the fight as a “critical” one for the state. “It 
means much,” he said. “As long as they can 
siphon our gas to those other states, we'll 
never be able to bring industries to Louisiana 
—and we may not be able to hold on to what 
we have.” 
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Colonel Frye reported that about half of 
Louisiana’s gas was being exported to other 
states, much of it to states in coal fields with 
reserves estimated to be good for three thou- 
sand years. 

Federal District Judge Wayne G. Borah on 
January 5th signed an order at New Orleans 
postponing indefinitely a hearing on an appli- 
cation by the Memphis Natural Gas Company 
for a preliminary injunction against the state 
highway department. The Memphis Company 
sought to restrain the department from can- 
celing highway crossing permits issued in con- 
nection with the construction of a new north 
Louisiana pipe line between the Lisbon field 
and Monroe. A. Dallam O’Brien, clerk of 
the district court, said the hearing originally 
was set for January 12th before a 3-judge 
court but was continued on agreement of both 
parties concerned. 


Lower Rate Ordinance Voted 


AY ordinance fixing natural gas rates in New 


Orleans, in accordance with a reduction 
ordered by the Federal Power Commission, 
was adopted January 2nd at a meeting of the 
commission council. 

The rates are retroactive to May 26, 1943, 
when the FPC ordered the reduction, and the 
New Orleans Public Service Inc. filed with 
Federal court a plan for distribution of the 
rebate in January. 

Rates for residential consumers, who re- 
ceive most of the benefits of the reduction, are 
a minimum charge of 90 cents for the first 700 
cubic feet; 60 cents per thousand for the next 
5,300 feet; 55 cents per thousand for the next 
14,000 feet; and 50 cents per thousand for all 
in excess of those amounts. 
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Michigan 


Edison Case Returned 


€€ ADDITIONAL and different” evidence pro- 

duced in the court appeal was empha- 
sized last month by Circuit Judge Archie D. 
McDonald, of Hastings, as he sent the $10,- 
450,000 rate cut order on the Detroit Edison 
Company back to the state public service com- 
mission for further action. 

Judge McDonald also told the commission 
that it must consider the city of Detroit’s gross 
revenue tax on public utility revenue. This 
tax was fixed at 20 per cent of the gross rev- 
enue, but limited to the amount any company 
might have to pay in Federal excess profits 
taxes. 

“The commission should proceed as though 
said tax was in effect, inasmuch as it had not 
as yet been determined unconstitutional by 
any court,” Judge McDonald ruled. 

Public service commission members won- 
dered whether the Detroit ordinance may make 
it impossible to effect any general Edison rate 
reduction for 1944. They said the assumed 
validity of the city excise tax would take as a 
local tax most of the money on which a 
rate cut could be based. 

Judge McDonald said the court case pro- 
duced new evidence on the disallowance of 
the plaintiff’s allocation of $1,518,000 to its 
postwar reserve. Edison attorneys, in an at- 
tached brief, declared the disallowance was 
the “keystone” of the $10,450,000 rate re- 
duction order. 

Judge McDonald said other new evidence 
included the municipal excise tax, actual rec- 


ords for nine months of company earnings, 
and testimony that the Edison rate of return 
is allegedly confiscatory. 

He said a new commission order, if made, 
would be considered by the court later. Such 
an order, he stated, will “stand if there is 
found substantial testimony supporting its 
conclusion.” He declined, meanwhile, to com- 
ment on the law in regard to rate cuts. 


Board Head Named 


5 Shane J. McBrearty, of Detroit, on 
January 9th became chairman of the 
state public service commission upon a desig- 
nation from Governor Kelly. 

“T have felt for some time that the nature 
of the commission’s work made it desirable 
that the chairman be an attorney with consid- 
erable trial experience,” Governor Kelly said. 
“This also was the view of Gilbert T. Shil- 
son, the retiring chairman.” 

McBrearty was named to the commission 
September 15th and “now has had time to 
familiarize himself with its operations,” the 
governor said. 

Shilson remains as a commissioner. He was 
reappointed a year ago. 

Governor Kelly’s plans for the agency were 
said to be uncertain. He has considered reduc- 
ing the 5-member commission to three, and in- 
creasing the $6,000 annual salary. A vacancy 
nqw exists, and the term of Miss Florence 
Kiely expires February 15th. 

McBrearty was an assistant corporation 
counsel for the city of Detroit. 


Minnesota 


Natural Gas for All Asked 


A’ ordinance ordering the Northern States 
Power C Company to provide “as expe- 
ditiously as es yg straight natural gas serv- 
ice for St. Paul was introduced in the city 
council last month by William A. Parranto, 
public utilities commissioner, setting the stage 
for a battle with manufactured gas interests. 

The ordinance, Parranto said, would save 
St. Paul domestic gas consumers $496,000 an- 
nually on the basis of present consumption, 
with a huge anticipated volume of home heat- 
ing also expected to bring more savings. It 
would serve notice on the Federal Power 
Commission that there is a demand for natural 
- service by consumers in the city. 

A public hearing on the proposed ordinance 
was set for January 24th. 

Pending before the FPC is an application 
for a certificate of convenience and necessity 
that would permit the Northern Natural Gas 
Company to supply straight natural gas— 
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having a Bru almost double the heat value of 
manufactured gas—to Northern States Power 
for distribution to St. Paul users. 

The Parranto ordinance would force the 
power concern to “put its gas distribution 
system in condition to receive and distribute 
straight natural gas for residential, commer- 
cial, and industrial uses and adjust all custom- 
ers’ gas-burning appliances to adapt them to 
the use of straight natural gas, all at its own 
expense.” 

Cost of the adjustments has been estimated 
by Northern States engineers at $600,000, and 
Parranto said the firm has agreed to ‘bear 
the cost of the change-over—estimated at $7.50 
per customer. 


Elected to State Commission 


Ay P. CHAsE recently was elected to the 
Ristate railroad and warehouse commission, 
succeeding Commissioner Rollin Johnson. Mr. 
Chase is a former Minnesota state auditor and 
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former United States Congressman at large. 

In 1930 Chase was Republican nominee for 
governor but was defeated by Floyd B. Ol- 
son. In 1932 he was elected Congressman at 


large and served one term. He is sixty-four 
years old and has lived most of his life in 
Anoka. Mr. Chase will fill out the term of Com- 
missioner W. I. Noland, who died in office. 


Nebraska 


Kelly Heads Loup District 


pp KELLY, vice president of the Loup River 
E Public Power District since 1943, was 
elected president at the district’s annual meet- 
ing on January 10th to succeed A. R. Miller. 
A Monroe, Nebraska, resident, Kelly has 
been a member of the Loup River board of 
directors since the inception of the district 
June 3, 1933. A lifelong Nebraskan, Kelly 
is general manager of the Cornhusker Rural 


Public Power District, which has its head- 
quarters at Columbus. 

Harold Kramer, secretary and general man- 
ager of the district, who was reélected, said 
the board transacted only routine business and 
did not discuss the bid recently offered by a 
Chicago and New York investment company 
on a $15,600,000 electric revenue bond issue. 
A Columbus resident, Kramer has been sec- 
retary and general manager of the Loup Dis- 
trict since the project was begun. 


New York 


Seaway Stand Causes Protests 


C= Dewey’s stand on the St. Law- 
rence seaway provoked a storm of op- 
position early last month which was expected 
to reach serious proportions in both branches 
of the state legislature. 

His program for legislation barring racial 
and religious discrimination in employment 
was also said to be facing difficulties. 

With the session only a day old, half a 
dozen or more upstate Republicans gave notice 
to the party leaders that they would vote 
against any proposal to have the state under- 
take the St. Lawrence seaway and power 
project. The governor threatened to have the 
state take over the project on a self-liquidating 
basis, unless the Federal government changes 
its views. 

Opposition to the St. Lawrence project was 
strongest in Erie county. Legislators living 
along the routes of the New York Central and 
Erie railroads also voiced objection. Opposi- 
tion was based on the theory that the seaway 
would deprive Buffalo of its large trans-ship- 
ment business and would cut down traffic over 
the two trunk railroads. 


Power Tariff Cut 


U TILITIES in western New York engaged in 
war work will save approximately $1,- 
000,000 through an order of the state public 
service commission directing the Niagara 
Falls Power Company to reduce its rates to 
one-tenth of a cent a kilowatt hour for war 
emergency power. The new rate became ef- 
fective January Ist. Experts of the state com- 
mission said the one-mill rate would be the 
lowest on record in either the United States or 
Canada. Early last year the company reduced 
rates to the extent of $1,000,000. 

It was explained that this new rate, ordered 
after a hearing before Commissioner Maurice 
J. Burritt, is for power produced from the 
Niagara river under special licenses granted 
by the Federal Power Commission in 1941 and 
1942 for additional diversion of a total of 
12,500 cubic feet of water a second for the 
generation of war emergency power. This en- 
ergy is sold by the company without profit. 

Recently the commission found that the 
rate of 2.8 mills a kilowatt hour ordered into 
effect on January 1, 1943, had yielded exces- 
sive revenue. 


Pennsylvania 


Rate Case Dismissed 


HE 10-year-old rate case against the 
Pennsylvania Power & Light Company, 
supplying service in Harrisburg and communi- 
ties in Cumberland, Juniata, Lancaster, Leb- 
anon, Perry, and 23 other eastern counties, 
was dismissed on January 12th by the state 
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public utility commission. The case was 
initiated by the public service commission, 
predecessor of the present commission, August 
1, 1935, and was directed against rates of the 
company for electric, gas, and steam-heating 
services. 

The commission at the same time took simi- 
lar action on the complaint of Mayor Robert 
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Pfeiffle, of Bethlehem, who on March 17, 
1933, charged the company’s electric rates for 
his city were excessive. On April 20, 1936, 
the commission consolidated the two cases as 
they involved the same issues. 

The commission said that unless exceptions 
were filed within thirty days of service of 
its January 12th order, its findings would be- 
come the final order in these proceedings. 

The case is the longest-drawn-out pro- 
ceeding brought before the state’s utility 
commission, and the testimony taken during 
the many days of hearing was voluminous. 

The majority report of the commission, 
signed by Chairman John Siggins, Jr., Ralph 
W. Thorne, and Henry Houck, covers 52 
pages. Commissioner Thomas C. Buchanan, 
only Democratic member of the commission, 
wrote a 28-page dissenting opinion, and Com- 
missioner B. Frank Morgal, who also dis- 
sented, wrote a 6-page opinion. 

The commission held that the present rates 
for all three services are not unjust, un- 
reasonable, nor productive of an excessive re- 
turn to the company. 


FPC Grants Rehearing 


HE Federal Power Commission has 

granted the Metropolitan Edison Com- 
pany’s application for rehearing and stay of 
the commission’s order of November 7, 1944, 
authorizing the issuance of a Federal license 
for the operation and maintenance of the con- 
structed York Haven hydroelectric project 
across the Susquehanna river at York Haven, 
Pennsylvania. Hearing is set for February 
27th at Washington, D. C 

The company, in its petition filed December 
6, 1944, requested a rehearing with respect to 
- following items in the November 7th or- 

er: 

1, The effective date of the license which 
was prescribed as January 1, 

2. The method for determination of net in- 
vestment, and the requirement that the licen- 
see must agree to accept the original cost of 
the project less accrued depreciation as being 
the net investment as of January 1, 1938. 

3. The requirement that a portion of the 
surplus earnings “received in any calendar 
year” shall be paid into the amortization re- 
serves rather than creation of amortization re- 


serves out of surplus “accumulated” during 
the license period. 

4. The order’s finding of 6 per cent as the 
reasonable rate of return upon the net invest- 
ment in the project. 

The York Haven development includes a 
main dam about 4,970 feet long and 10 feet 
high, a secondary dam, and power house con- 
taining 20 main generating units having an 
aggregate installed capacity of 19,620 kilo- 
watts. 

Construction of the York Haven plant was 
begun about 1901, and the first portion was 
put into operation in August, 1904. After the 
last unit of the dam across the main channel 
of the Susquehanna was completed in 1914 no 
major construction was undertaken until 1918 
when construction of a secondary dam, across 
the east channel of the river, was begun. Ap- 
plication for a license for the constructed 
project was filed with the FPC July, 1942, 

The Metropolitan Edison Company serves 
electric energy at wholesale to both publicly 
and privately owned utilities in Pennsylvania, 
New Jersey, and Maryland, and serves at retail 
customers in Easton, Hanover (York county), 
Lebanon, Reading, York (industrial custom- 
ers only), and more than a hundred smaller 
Pennsylvania communities. 


Gas Property Sold 


1*; was announced Tecently by the state pub- 
lic utility commission that it had author- 
ized the Metropolitan Edison Company, of 
Reading, to sell all of its gas properties to the 
Harrisburg Gas Company and the Allentown- 
Bethlehem Gas Company, of Allentown, for 
the sum of $1,425,000. 

The commission stipulated that the transfer 
of the properties be made on or before Febru- 
ary 28, 1945. The present gas rates will be 
continued by the purchasing companies. 

The Harrisburg Gas Company is paying 
the Reading concern $80,000 for a gas plant 
serving 1,204 customers in Elizabethtown and 
Marietta boroughs and in Conoy, East Done- 
gal, Mt. Joy, and West Donegal townships, 
all in Lancaster county. 

Harrisburg Gas Company, the commission 
said, plans to connect the gas system in Eliza- 
bethtown and Marietta with its Harrisburg 
system. 


South Carolina 


Mayor Demands Rate Cuts 


EDUCTION of industrial, commercial, and 

residential utility rates by 20 per cent for 

the Columbia area, probably the largest de- 

crease ever requested, would be demanded of 

the General Gas & Electric Company by Mayor 
Fred D. Marshall, he disclosed recently. 


Declaring that “our commercial and indus- 
trial rates handicap the city in acquiring 
new industries,” the mayor said that he was 
asking H. K. Halligan, president of the parent 
company of the South Carolina Electric & Gas 
Company, and Norman Coit, president of the 
local company, to meet with city council at 
a date convenient to them. 
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The mayor said that he planned to request 
“4 voluntary reduction by the utility company 
of 20 per cent,” but, in the case of a refusal, 
plans have been formulated to go to the state 
commission with the rate reduction demand. 


“The present method,” Mayor Marshall said, 
“would expedite the action considerably and 
possibly eliminate the red tape which would be 
involved by first presenting the demand to the 
commission.” 


Tennessee 


Charter Proviso May Kill Gas 
Purchase 


¢€¢ DurcHAse” of the Knoxville Gas Com- 

pany, rushed through late in Decem- 
ber by City Manager George R. Dempster, was 
in violation of the city charter which pro- 
vides that no city contract may be made until 
the finance director has presented a certificate 
stating that sufficient funds are on hand to 
pay for the purchase, it was pointed out re- 
cently. 

Dempster has said he proposes to pay the 
$450,000 purchase price for the gas company 
from proceeds of the sale of revenue bonds 
which will be retired by the income of the 
company. However, the city manager, before 
or after making the purchase, did not state 
that he had the charter-required certification 
from his finance director. 

Dempster recently announced that his law 
director was collaborating in drawing up an 
amendment to the Knoxville Power and Water 
Board Act of 1939 to authorize placement of 
operation of the gas company in the hands 
of the city power and water board, but the city 
manager was said to have made no known 
move to amend the city charter in such a man- 
ner that his already-consummated purchase 
would be belatedly made legal. 

Terming the newly purchased Knoxville Gas 
Company a “political football,” Vice Chair- 
man W. C. Ross, of the Knoxville Power and 
Water Board, last month disclaimed any re- 
sponsibility on the part of his board for the 
gas purchase. 


In unanimous action, the city council on 
Jauuary 9th granted the city manager, mayor, 
and city recorder, authority to sign a contract 
purchasing the Knoxville Gas Company, pay- 
able April 1st or, at the latest, June Ist. 

Council also formally recommended state 
general assembly passage of an amendment to 
the City Power and Water Board Act. 


City Collects Tax 


HE city of Knoxville has collected more 

than $13,000 in 1943-44 taxes from Knox- 
ville Transit Lines, despite KTL’s protest that 
the city is the wrong collector, it was learned 
recently. 

During 1943-44, after the state legislature 
had removed municipal transit lines from ju- 
risdiction of the state utilities commission, and 
before the city passed an ordinance taking 
over “regulation” of KTL, $13,316.02 in gross 
receipts and seat taxes accrued, City Law 
Director James P. Brown said last month. 

“We simply explained to KTL that these 
taxes for 1943 and 1944 were unpaid, and since 
no agency had collected them to date, the 
city had a right to them,” Brown said. 

It was conjectural, however, as to whether 
the city actually has a right to collect these 
back taxes, since it did not assume “regu- 
ll powers over KTL until November, 
1944, 

The more than $13,000 income from KTL 
which the city has collected in little more than 
a month consisted of gross revenue and seat 
taxes for 1943-44, Brown said. 


Utah 


Court Releases Funds 


(Sonne of Utah Power & Light Com- 
pany will receive refunds on their power 
bills for a period of more than a year as a 
result of a state supreme court order last 
month for release of more than $1,850,000 in 
impounded funds. 

The money, representing the difference be- 
tween old rates and new low rates put into 
effect by the state public service commission, 
will be distributed by the power company ac- 
cording to methods prescribed by the commis- 
sion, 

George R. Corey, vice president and gen- 
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eral counsel of UP&L, said refund checks 
would start leaving the company’s office with- 
in a week. 

The high court also ordered that the tax 
commission refund sales tax paid by the power 
company on the amount to be refunded. 

The commission’s order for the rate re- 
duction was entered September 11, 1943, fol- 
lowing extended hearings. On October 8, 1943, 
the company appealed to the supreme court and 
on October 10, 1944, the commission was up- 
held. 

The company made no application for 
rehearing, but submitted a plan for making 
the refunds which the commission approved. 
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Utility Rulings 


Price for Gas Sold to Affiliated Public 
Utility Corporations 


i New York Court of Appeals, 
in an action by minority stockhold- 
ers against affiliated public utility corpo- 
rations, held that complaints against in- 
dividual officers had properly been dis- 
missed but that there should be a remand 
for calculation of the correct price to be 
charged for gas sold to an affiliate. The 
Long Island Lighting Company has con- 
trol of Queens Borough Gas & Electric 
Company and its subsidiary, Nassau & 
Suffolk Lighting Company, Gas is sold 
by Queens to Nassau, and some of this 
gas is resold by Nassau to Long Island 
Lighting Company. 

Operation of the three corporations 
through interlocking directorates as part 
of a single system, the court held, is not 
forbidden by law if the interests of each 
corporation are zealously safeguarded by 
its own board of directors. Such opera- 
tion, said the court, may be more eco- 
nomical and efficient and may benefit the 
public and all the corporations. The court 
might assume that otherwise the public 
service commission would not have given 
its consent and approval to acquisition by 
Long Island of the voting stock of the 
other corporation. 

None the less, the court continued, the 
directors of each corporation—though all 
elected by Long Island—may authorize 
corporate action only if in their consid- 
ered opinion such action will promote the 
best interests of their corporation and is 
fair to it. That is a fiduciary obligation. 

The question at issue, said the court, 
was what relief might be afforded when 
price determinations are predicated upon 
mistake of fact entering into the fixation 
of the price of gas. The controversy was 
reduced to the question whether the price 
was fair to each and benefited each, as 
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there was no support for charges of fla- 
grant wrong or dereliction on the part of 
directors. Employment of completely in- 
dependent engineering and legal staffs, 
said the court, might have been waste- 
ful. The joint use of competent expert 
advisers and professional staffs, it was 
said, was doubtless entirely justifiable. 

During the time that Queens had been 
selling gas to Nassau there had been re- 
strictions to the extension of Nassau’s 
production plant which limited further 
expansion. That, said the court, com- 
pletely destroyed the basis of a report of 
engineers upon which the directors acted 
in fixing the price. They had considered 
an estimate of the hypothetical cost of 
expanding the plant. 

The public service commission, it was 
pointed out, measures the rate which a 
public utility may charge general con- 
sumers by the average production cost 
and apportions equitably, to general con- 
sumers and a customer purchasing addi- 
tional gas, the benefit of a reduction in 
average cost resulting from additional 
production at a smaller cost. The court 
said this was not a formal regulation 
adopted and published by the commission 
which the court might consider, but it 
could not assume that the commission 
would approve a rate measured by a dif- 
ferent rule. There was said to be nothing 
in the record which could justify an in- 
ference that Queens would be permitted 
to exact from general consumers a rate 
based on more than the average produc- 
tion or commodity cost of gas supplied 
from its plant (Freeport v. Nassau & 
a Lighting Co. (NY) PUR 1924A 


A finding by a court of equity that a 
contract of sale authorized by a board of 
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directors is ill advised or causes loss to 
a corporation, the court continued, would 
not by itself constitute grounds for set- 
ting aside the contract and compelling 
the purchaser to pay a price which the 
court considers fair. The test in each case 
is whether corporate action is the result 
of the exercise by the directors of their 
unbiased judgment in determining that 
such action will promote the corporate 
interests. Such determination is open to 
limited review where there is interlock- 
ing of directorates. 

The court concluded that in equity the 
fixing of a fair price might be required. 
The corporations had failed to show that 
the price fixed would not cause a loss to 
Queens. At best it would make a profit 
unreasonably small in relation to the vol- 
ume of the business, the investment of 
capital, and the attendant risk. It was said 
that although the Public Service Law 


confers upon the commission jurisdiction 
to determine whether such an intercom- 
pany contract of sale is not in the pub- 
lic interest, it does not divest the courts 
of jurisdiction to determine that it should 
be set aside on equitable grounds. Chel- 
rob, Inc. et al. v. Barrett et al. 293 NY 
442, 57 NE(2d) 825. 

In a companion case, where it was 
shown that Nassau made a substantial 
profit from the resale of gas to Long Is- 
land, it was held that the parent corpo- 
ration gained no unfair advantage and 
the common directors acted honestly in 
seeking to arrive at a fair price. There- 
fore, stockholders could not challenge the 
price fixed on the ground of an erroneous 
calculation which resulted in a profit less 
than what otherwise might have been re- 
ceived. Espach et al. v, Nassau & Suf- 
folk Lighting Co. et al 293 NY 463, 57 
NE(2d) 835. 
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Telephone Service Denial Because of 
Gambling Sustained by Board 


A COMPLAINT against discontinuance 
of telephone service at premises 
occupied by a subscriber who had entered 
a plea of guilty to a criminal charge of 
possession of slips pertaining to horse 
racing was dismissed by the New Jersey 
Board of Public Utility Commissioners 
upon a finding that the telephone com- 
pany’s regulations were not unreasonable 
and that their application in the case was 
not arbitrary or discriminatory. 

There was said to be no serious ques- 
tion as to the reasonableness of a rule 
providing that in event of improper use 
or abuse of service for any transaction 
of business in violation of the law the 
company might remove its equipment, 
and, further, that the company might do 
so upon objection to the continuance of 
the service made by or on behalf of any 
governmental authority. This view was 
taken because of statutory interdictions 
placing criminal and civil liability upon a 
telephone company as a penalty for en- 
gaging in, or in aiding and abetting in, 
gambling practices in violation of law. 
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The subscriber, however, maintained 
that he was not engaged in the business 
of accepting bets on horses, that at no 
time had he used the telephones in con- 
nection with accepting bets on horses or 
similar activities, and that he had no in- 
tention of making such use of telephones. 
He maintained that his conviction on a 
charge of having an interest in placing 
bets on horses was no evidence of the use 
of the telephones for such purposes. 

Concededly, there was no direct evi- 
dence before the board that the telephones 
in question were used in the placing of 
bets on horses. Such an inference, how- 
ever, said the board, might properly be 
made from the data on slips of paper 
found upon the premises. The board con- 
tinued : 

The board holds, however, that justifica- 
tion of discontinuance and refusal of service 
rests not on the question whether or not the 
telephones were actually used for the illegal 
purpose described, but whether the respond- 
ent’s rules and regulations in the premises 
are reasonable and whether in the instant 
case they were reasonably applied so as to 
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safeguard it from criminal and civil liability 
as aider and abettor in such unlawful prac- 
tice. The board cannot agree with complain- 
ant that respondent was under duty to show 
an actual use of the telephone for the im- 
proper purpose before discontinuing the 
same. The board holds that if respondent 
had reasonable cause for believing that its 
facilities were being used or will be used in 
furtherance of such illegal purposes, re- 
spondent was justified in invoking its regula- 
tions and thus not assume the danger of ren- 


e 


dering itself liable to statutory penalties of 

either a civil or criminal nature. 

Supporting the reasonableness of the 
company’s conduct was the fact that the 
police department had refused approval 
to restoration of the service. This posi- 
tion was based upon the subscriber’s past 
record of arrests and convictions on 
similar charges. Ganek v. New Jersey 
Bell Telephone Co. 


Rental for Lease of Natural Gas Storage 
Field 


yen New York commission denied 
approval of the leasing by a natural 
gas distributing company to an affiliated 
wholesale company of certain gas storage 
reservoirs together with wells and fa- 
cilities in connection therewith. Denial 
was based upon the long term proposed 
and “inequitable and improper rentals.” 
The term, it was said, should not exceed 
five years. 

Computation of a return to be included 
in the rental on the basis of average bal- 
ances over a 30-year life was said to be 
open to criticism in that this life might 
not be attained. The same might be 
said with respect to annual depreciation. 
Since the straight-line method had been 
adopted, it was said to be necessary to 
make an estimate of the total life in order 
to obtain a basis for allocating a portion 
of the cost to each year. It was said: 


In the case of computing a return it is not 
necessary to consider the entire period of the 
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estimated life. Ideally the component for re- 
turn included in an annual rental would vary 
from year to year, and in the case of a de- 
clining investment would decrease annually. 
However, considering the procedure neces- 
sary to secure the approval of an annual 
rental, the application of this method might 
be too costly in time and effort. 

A reasonable alternative would be the se- 
lection of an arbitrary period of say five 
years and the computation of return on the 
basis of the average plant balance for such a 
5-year period. At the end of the period a 
new rental would be computed to include 
modifications made necessary by experience. 
Assuming that the basic factors remain the 
same over the entire life of the plant, the 
total amount obtained is the same as would 
be obtained on the basis of a return on the 
average balance for the 30-year period. A 
benefit to the company under such a 5-year 
plan would be obtained under this procedure 
in that there would be less possibility of its 
being deprived of a reasonable return on its 
net investment if it should turn out that the 
30-year life was not actually attained. 


Re Home Gas Co. et al. (Case No. 11,- 
461). 


Right to Do Business in State Granted 
After Approval of Merger 


. Pennsylvania commission has 
granted an application of Youngs- 
town & Southern Railway Company, a 
corporation organized and operating in 
Ohio, to do business in Pennsylvania, 
following approval by the Interstate 
Commerce Commission of a merger of 
Pittsburgh, Lisbon & Western Rail- 
road Company with the Ohio corpora- 
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tion. Protests had been made by the 
Pennsylvania Railroad Company, the 
Baltimore & Ohio Railroad Company, 
and the Pittsburgh & Lake Erie Rail- 
road Company. They did not, however, 
submit testimony. 

At Columbiana a physical connection 
exists between the tracks of Youngstown 
& Southern and Pittsburgh, Lisbon & 
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Western. The latter is a common carrier 
organized under the laws of Pennsyl- 
vania and Ohio, the line of which ex- 
tends eastwardly from Columbiana to 
New Galilee, Pennsylvania. Most of the 
applicant’s traffic consists of coal re- 
ceived from the connecting railroad. 
The Pennsylvania statute permits a 
merger of a Pennsylvania railroad com- 
pany, subject to approval of the Inter- 
state Commerce Commission in any case 
as to which that commission has jurisdic- 
tion, with any railroad company organ- 
ized under Pennsylvania laws or under 
the laws of any other state. The Public 
Utility Law provides that a certificate of 
public convenience and necessity may be 
issued and that it shall be lawful for a 
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foreign public utility to obtain the right 
to do business within Pennsylvania if ex- 
isting laws permit such foreign public 
utility to exercise its powers and fran- 
chises within the commonwealth, 

The statute exempts common carriers 
by railroad, subject to the Interstate 
Commerce Act, from obtaining the Penn- 
sylvania commission’s approval of pro- 
posed mergers. Therefore the commis- 
sion declared that since approval of the 
merger had been granted by the Inter- 
state Commerce Commission, the state 
commission should approve the right of 
Youngstown & Southern Railway Com- 
pany to do business in Pennsylvania. Re 
Youngstown & Southern Railway Co. 
(A pplication Docket No. 63462). 


Transportation of Own Property Not a 
Common Carrier Service 


HE Pennsylvania commission dis- 

missed, for lack of jurisdiction, an 
application for approval of the operation 
of motor vehicles as a common carrier 
for transportation of glass and store 
front construction materials where the 
proposed service would not come within 
the meaning of the term “common car- 
rier by motor vehicle” under the author- 
ity of Allaman v. Public Utility Commis- 
sion (1942) 149 Pa Super Ct 353, 45 
PUR(NS) 495, 27 A(2d) 516. The 
court in that case had reversed a com- 
mission holding that the transportation 
of coal directly from mines to customers 
constituted common carriage where the 
difference between the purchase price 


paid the producer and the sale price to 
the consumer provided a profit out of 
which the carrier paid its expenses of 
operation, including transportation. 

In the instant case the applicant 
bought glass and store fronts from vari- 
ous manufacturers and dealers and trans- 
ported them in his own trucks either to 
his own warehouse or to places of busi- 
ness of his customers, carrying only his 
own merchandise. Sometimes he installed 
the glass at destination. The price 
charged to customers included an amount 
representing the regular freight rates be- 
tween the terminal points of the trans- 
portation. Re Epstein (Application 
Docket No. 53345). 
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Commission Not Satisfied with Competitive 
Bidding Conditions 


Lh piconan from the usual routine 
approval of the price and spread 
upon the sale of securities, the Securities 
and Exchange Commission declined to 
release the jurisdiction it had reserved or 
to approve the price and spread in the 
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case of the Capital Transit Company. 
The commission said that it was not sat- 
isfied that competitive conditions were 
maintained or that the price to the com- 
pany and the underwriters’ spread were 
proper. 
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An amended application seeking ex- 
emption from the provisions of §§ 6(a) 
and 7 of the Holding Company Act for 
the issuance and sale, pursuant to the 
competitive bidding provisions of Rule 
U-50, of $12,500,000 principal amount of 
first and refunding mortgage bonds had 
been granted. In accordance with the 
terms of the company’s invitation for 
bids, bids were opened at 2 P.M. on De- 
cember 18, 1944. One bid was received, 
from a group of twenty-four under- 
writers. The price bid by this group for 
the bonds was 97}, the underwriters to 
reoffer the bonds to the public at 100. 

On December 19th the commission 
held a hearing to consider the results of 
the bidding. Officers for the company 
testified with respect to their acceptance 


of the bid received, and representatives 
of the managing underwriters testified 
with respect to the formation of the un- 
derwriting syndicate and related matters, 
The underwriting contract required the 
company to obtain orders of the com- 
mission and of the public utilities com- 
mission of the District of Columbia per- 
mitting the issue and sale of the bonds 
before 7 P.M. of that day. 

The commission, in refusing to grant 
approval, said that a full opinion setting 
forth the history of the case and giving 
its reasons for its conclusions could not 
be completed by that time, but would 
issue in due course, accompanied by such 
order as might be appropriate. Re Capi- 
tal Transit Co. (File No. 70-984, Release 
No. 5510). 
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Other Important Rulings 
i supreme court of New Hamp- 


shire, in determining the priority of 
a lien for unpaid water bills against 
mortgaged property, declared that the 
conduct of a municipal waterworks is a 
commercial enterprise and that its 
charges are for a commodity sold and are 
not taxes which are levied for the support 
of the government. Whitefield Village 
Fire Dist. v. Bobst et al. 39 A(2d) 566. 


The Alabama commission, upon find- 
ing that gross earnings of two telephone 
companies during the year 1944 were in 
such an amount that it would be fair and 
proper that a portion be refunded to sub- 
scribers, ordered that the companies set 
aside and deposit from current operating 
revenues for that year in-a special ac- 
count, separate and apart from other 
funds, the excess earnings, and that there 
be paid from the special fund to each 
subscriber receiving local exchange serv- 
ice during 1944 an amount equal to 20 
per cent of the aggregate of the amounts 
billed monthly to such subscribers for 


local exchange service. The companies 
agreed to the refund. Re Standard Tele- 
phone & Telegraph Co. (Nondocket 
1407, Sub A); Re Andalusia Telephone 
Co. (Nondocket 1408, Sub A). 


A Federal District Court held that an 
order of the Interstate Commerce Com- 
mission authorizing two motor carriers 
to conduct through line service in com- 
petition with each other and with other 
facilities should be suspended and the 
matter remanded to the commission for 
rehearing, where formerly codperating 
highway carriers made separate applica- 
tions for authority to operate over a route 
on which they had been furnishing 
through line service and, although the 
proceedings were not consolidated, the 
commission used evidence in one pro- 
ceeding to support findings in the other, 
and where the commission failed to make 
findings as to the ability of the applicant 
to conduct the proposed service. Pierce 
Auto Freight Lines, Inc. et al. v. United 
States, 57 F Supp 192. 


Nore.—The cases above referred to, where decided by courts or regulatory commissions, 
will be published in full or abstracted in Public Utilities Reports. 
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ARKANSAS POWER & LIGHT CO. v. ARKANSAS DEPT. OF PUB. UTIL. 


PULASKI CIRCUIT COURT (LITTLE ROCK, ARKANSAS) 


Arkansas Power & Light Company 


Vv 


Arkansas Department of Public Utilities 


December 6, 1944 


| yee to vacate and set aside, in part, order of Department 
of Public Utilities directing reduction in electric rates; appeal 
dismissed and order sustained. For Commission decision, see 


(1944) 55 PUR(NS) 129. 


Appeal and review, § 54 — Grounds for affirmance — Total impact of rate order. 
1. A rate order under attack by a utility company must be judged in re- 
spect of its impact as a whole, as the company is not injured if either the 
rate base or the rate of return is too low if the product of the two is 
reasonably adequate to deal fairly with the owners of the property, p. 132. 


Return, § 24 — Reasonableness — Maintenance of credit — Attraction of capital. 
2. The reasonableness of a return allowance commonly is determined by 
its adequacy, under good management, to maintain credit, to attract ad- 
ditional capital, to insure confidence in the integrity of the enterprise, and, 
generally, to deal fairly between owners and consumers, p. 132. 


Appeal and review, § 49 — Scope of review — Rate order — Confiscation. 
3. Review of a rate order is restricted to the question whether it results 
in confiscation when the Department has not acted arbitrarily and has 
exercised an informed and fair judgment, p. 132. 

Rates, § 5 — Statutory requirements — Rate base — Rate of return. 
4. The statutes do not prescribe a specific standard for the determination 
of rates, or of either rate base or rate of return, nor can such determina- 
tions be made by the application of any formula or set of formulae, 
p. 133. 

Commissions, § 11 — Duties — Rights of private enterprise — Consumer inter- 

ests. 

5. Determinations of the Department involve a proper balancing of owner 
and consumer interests, with proper regard for the rights of private en- 
terprise and protection of the furtherance of the public interest, p. 133. 

Appeal and review, § 48 — Conclusivenes of findings — Rate order. 
6. Determinations of the Department as to the steps that will safeguard 
a company’s financial health are entitled to great weight, and a court is 
not privileged to substitute its own judgment; and a rate order must stand 
unless error clearly appears, p. 133. 

Valuation, § 21 — Fair value for rate making — Other values distinguished. 
7. The fair value of property which the owner has devoted to public use, 
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even though this is not merely the investment in such property, is, in a 
rate case, fair value for rate making, which is not synonymous with market 
value and is not to be determined upon the basis of present earnings, 
capitalization of prospective earning power, or cost of reproducing each 
structure or facility as it now stands, p.133. 

Return, § 11 — Basis — Investment. 

8. Restriction of rates to a return on prudent investment in property used 
and useful in rendering service to customers is not erroneous, p. 134. 

Valuation, § 27 — Rate base — Investment — Original cost — Reproduction cost. 
9. Determination of a rate base upon the basis of investment in plant, in- 
cluding investment in excess of original cost where this represents exist- 
ing and functioning values, after consideration of all criteria of value 
shown in evidence, is not erroneous although reproduction cost less de- 
preciation has not been specifically determined and given dominant con- 
sideration, p. 134. 

Appeal and review, § 34 — Burden of proof — Presumption as to rate order. 
10. The presumption that the Commission acts in the character of experts, 
although not conclusive, imposes upon a company attacking a rate order the 
burden of making a satisfactory showing that the Commission findings 
are materially in error and its allowance is unjust and unreasonable in its 
consequences, p. 135. 

Evidence, § 3 — Judicial notice — Utility financing — Announcement by Securi- 

ties and Exchange Commission. 
11. Judicial notice is taken of the fact. as announced by a Securities and 
Exchange Commission release, that since the entry of a rate reduction 
order by the Department the company has been able to refund bonds at 
a lower interest rate, p. 135. 

Return, § 50 — Confiscation — Negation by successful refunding. 

12. Favorable reception of refunding bonds by investors, at much lower 
interest rates, subsequent to a rate reduction order, negates the idea of 
confiscation, p. 135. 


Return, § 11 — Basis — Original cost. 
Statement by Arkansas court that the restriction of rates to a fair return 
on original cost (as distinguished from investment by the present owner) 
would be erroneous, p. 134. 


¥ 


By the Court: This proceeding is aggregating $975,000. The record is 
upon petition of the Arkansas Power & voluminous, containing more than 
Light Company (hereinafter referred 4,300 pages of testimony and an al- 
to as the “company”) to vacate and most equal volume of exhibits. The 
set aside, in part, an order of the De- facts necessary to an understanding 
partment of Public Utilities dated as and determination of the issues of this 
of June 24, 1944, 55 PUR(NS) 129, review may be briefly stated, however. 


which finds petitioner’s rates for elec- 
tric service to be unjust, unreasonable, 
and excessive and directs reductions in 
petitioner’s rates for electric service 
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This proceeding was initiated in 
1937 by an order of the Department 
directing an investigation of the com- 
pany’s electric rates and charges. The 
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preparation of the company’s case ex- 
tended over a period of years and in- 
volved the complete inventorying of 
its property and the thorough study of 
all aspects of cost and value. Upon 
the basis of the information disclosed 
in such preparation, the Department 
from time to time has issued orders 
requiring reductions in electric rates. 
In 1943, the Department ordered a 
hearing to be held to determine wheth- 
er the company’s rates were unjust, 
unreasonable, and excessive, and the 
reasonable rates to be charged. Un- 
der the terms of the order, the hear- 
ing also involved an investigation of 
the company’s books of account, a de- 
termination of the original cost? of 
the petitioner’s electric property and 
the cost thereof to the company, and 
consideration of adjustments to make 
the company’s books of account con- 
form to the uniform system of ac- 
counts adopted by the Department for 
electric utilities within its jurisdiction, 
and to charge off any items carried in 
its books in excess of cost which did 
not reflect actual values. 

The company was organized in 
1926, pursuant to a plan of its organ- 
izers to create a large and modern in- 
terconnected electric system, by ac- 
quiring a large number of electric sys- 
tems then operating within its present 
territory, constructing a transmission 
network and central station generating 
plants, and integrating all of the facil- 
ities and parts into a single system. It 
appears that the electric service being 
rendered by predecessor systems was 
poor and inadequate in many local- 


ities, that many areas now served were 
entirely without electric service, and 
that rates and charges were high. The 
new enterprise was designed to and 
did result in overcoming these de- 
ficiencies. It also resulted in the in- 
currence of substantial amounts of 
additional cost, because the new enter- 
prise was required to pay more than 
the original cost of construction for 
its acquired properties in order to 
carry out the program of integration.* 
The two circumstances are interrelated 
and bear upon the over-all questions 
of valuation of the system which are 
at issue. The existence and the char- 
acter of values for which these costs 
were incurred are of material sig- 
nificance because it appears that the 
rate determinations of the Depart- 
ment reflect an allowance of such 
amounts in the rate base, while the 
primary challenge of the company is 
based upon the claim that the rate base 
is inadequate because it does not in- 
clude a proper allowance for the in- 
creases in structural value of the sys- 
tem as compared with original con- 
struction cost. 

The order of the Department direct- 
ed the elimination from the company’s 
plant account of more than $4,000,000, 
in addition to an amount of approxi- 
mately $7,000,000, “of the excess of 
recorded cost of plant was over the 
original cost thereof,” which it found 
to have been charged off by the com- 
pany in recent years, and required 
many other adjustments in the ac- 
counting record of the cost of the com- 
pany’s electric properties. Since the 





1 As stated in the order of the Department, 
“Original cost, as defined by the Department 
in its Uniform System of Accounts for Elec- 
tric Utilities, is the cost of electric plant to 
the person first devoting it to public service.” 
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2It appears that as of December 31, 1943, 
an amount of $6,947,058.92 was found by the 
Department to represent such an excess over 
original cost then carried in the books of the 
company. 
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company failed to appeal from these 
provisions of the order, it must be as- 
sumed that the rate base adopted by 
the Department reasonably includes 
or reflects the cost to the company of 
its electric plants.® 

The petition for review includes 
eleven assignments of error. All point 
to but two issues, however, and a de- 
cision may be made upon that basis. 
The Department allows $47,996,290 
as a rate base, to which a 6 per cent 
rate of return is applied to produce the 
allowable return to the company after 
operating expenses. The Department 
characterizes its rate base as a pru- 
dent-investment rate base, i. e., the 
amount found by the Department to 
have been actually and prudently in- 
vested in the electric property used 
and useful in rendering service to cus- 
tomers. The company complains (a) 
that the rate base should be determined 
upon the basis of the present fair value 
of the property, with full recognition 
and consideration of the increase in 
price levels which has occurred since 
acquisition, construction, or installa- 
_tion of its various electric properties, 
and upon such basis should not be less 
than $52,000,000; so that the order 
results in confiscation; and (b) that 
the allowance was made without con- 
sideration of values of any kind but 
was rested solely upon the basis of cost ; 
so that the order is arbitrary and vio- 
lates the due-process clause of our 
Constitution. No complaint is made 
as to the 6 per cent rate of return, and 


it must be assumed that the real chal- 
lenge of the company is directed to 
the product of rate base and return. 

The statute under which this review 
is sought (§ 34(d) of Act 324 of the 
Acts of Arkansas of 1935) provides: 

is The review shall not be 
extended further than to determine 
whether the Department has regularly 
pursued its authority, including a de- 
termination of whether the order or 
decision under review violated any 
rights of the complainant under the 
Constitution of the United States or 
of the state of Arkansas.” 


[1-3] It thus appears that a deci- 
sion upon questions (a) and (b) 
above will dispose of this proceeding. 
In making such determination, we 
must bear in mind the well-established 
premise that the order must be judged 
in respect to its impact as a whole. 
The company is not injured if either 
the rate base or the rate of return is 
too low if the product of the two is rea- 
sonably adequate to deal fairly with 
the owners of the property. The 
criteria by which reasonableness com- 
monly is determined may be sum- 
marized as follows: Is the allowance 
adequate, under good management, to 
maintain the credit of the company, to 
attract additional capital as needed, to 
insure confidence in the integrity of 
the enterprise, and, generally, to deal 
fairly between the owners and the con- 
sumers? This does not preclude re- 
view of procedural questions. The 
Department is not permitted to act 





8 Judgment was reserved as to certain costs 
in respect to which the record made before 
the Department apparently was deficient. A 
further showing by the company is contem- 
plated at an early date, and some adjustment 
of the rate base may result. The amounts 
in question include the cost of lands acquired 
for a projected power development known as 


Blakely dam and the entire amount of cer- 
tain construction fees paid to certain affiliates 
of the company as to which the Department 
has indicated its intention of allowing only 
the portion representing costs incurred by 
the affiliate in rendering construction services 
to the company. 
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arbitrarily but must exercise an in- 
formed and fair judgment. If it ap- 
pears, however, that its determinations 
fulfill these requirements, review is re- 
stricted to the question whether the 
order results in confiscation. 

[4] The statutes do not prescribe 
a specific standard for the determina- 
tion of rates or of either rate base or 
rate of return, nor can such deter- 
minations be made by the application 
of any formula or set of formulae. 
The act constituting the Department 
“i is a very comprehensive 
act of 71 sections, giving to the De- 
partment broad and comprehensive 
powers. It was established by the 
legislature to act for it, and it has the 
same power the legislature would have, 
it acting within the power conferred 
by the act.” Department of Public 
Utilities v. Arkansas Louisiana Gas 


Co. (1940) 200 Ark 983, 36 PUR 
(NS) 41, 44, 142 SW(2d) 213. 


The company is an Arkansas cor- 


poration. It derives its powers and 
privileges from the sovereignty of the 
state, including the rights to issue its 
securities, to exercise the power of 
eminent domain, to occupy highways, 
streets, and alleys, and to furnish the 
people of the state with electric service. 
It derives its revenues from the people 
of this state, and consumers, as well 
as investors, look to the state for the 
proper safeguarding of all interests. 
The order must be judged with rec- 
ognition of the fact that the jurisdic- 
tion of the Department over the com- 
pany is complete. In addition to ju- 
risdiction over the rates and charges 
of the company, it must approve the 
issuance of securities, it has power 
to determine the adequacy of service, 
to require changes in service facilities 
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or extensions of service, to grant or 
withhold certificates of convenience 
and necessity for new construction and 
operations, and has complete authority 
over the accounting of the company 
and its books and records. This 
guardianship of all these interrelated 
interests in the company and its opera- 
tions, and the fact, as remarked in the 
opinion of the Department, that it is 
the only regulatory authority having 
such jurisdiction, emphasize the im- 
portance of the Department’s super- 
vision. 

[5,6] The determinations of the 
Department involve a proper balancing 
of owner and consumer interests. A 
proper regard for the protection of the 
rights of private enterprise is required, 
but of equal rank is the protection 
of the furtherance of the public inter- 
est. The determinations of the De- 
partment as to the steps which will 
safeguard the company’s financial 
health are entitled to great weight and 
a court is not privileged to substitute 
its own judgment. The order must 
stand unless error clearly appears. 
Department of Public Utilities v. 
Arkansas Louisiana Gas Co. supra. 

[7] The company contends that the 
established law of this state requires 
that determination be made upon the 
basis of the value of its electric prop- 
erties, that the Department has con- 
sidered only the cost of such property 
and that it has resorted to a formula 
to reach its determinations. It must 
be granted that the company is the 
owner of property and that such prop- 
erty, and not merely an investment in 
property, is devoted to the public serv- 
ice. Arkadelphia Electric Light Co. 
v. Arkadelphia (1911) 99 Ark 178, 
137 SW 1093; Arkansas-Louisiana 
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Gas Co. v. Texarkana (1936) 17 F 
Supp 447, 17 PUR(NS) 241; Re 
Arkansas Light & P. Co. (Ark) PUR 
1920D 775; Re Arkansas Light & P. 
Co. (Ark) PUR1921A 461. The fair 
value referred to is fair value for rate- 
making purposes, however. This is 
not synonymous with market value 
and is not to be determined either upon 
the basis of present earnings, the capi- 
talization of prospective earning pow- 
er, or the cost of reproducing each 
structure or facility as it now stands, 
in present kind, place, and condition. 

The Department disclaims an intent 
to apply a formula but insists that the 
so-called prudent-investment measure 
of a rate base, as applied to the com- 
pany’s property and operations in the 
manner employed by the Department, 
is a proper and the most equitable 
measure for the determination of such 
Courts have held consist- 


rate base. 
ently that there is no rule for the 
weighting of investment cost and re- 
production cost, when both elements 


are presented and considered. It does 
not appear that the Department has 
ignored concepts of value for rate mak- 
ing, or the evidence of such value 
which appears in the record in this 
case, in adopting the cost of establish- 
ing the enterprise as fair value for 
rate-making purposes. 

[8,9] The claim of error would be 
valid if the rates of the company were 
restricted to a fair return upon the 
basis of original cost which was con- 
sidered and rejected by the Depart- 
ment. Such a basis could not be ac- 
cepted as the measure of the value of 
the property for rate-making purposes 
under the law of this state, both be- 
cause such cost is that of some former 
owner, a stranger. to this proceeding 
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and to this system, and because the 
separate items of cost, so aggregated, 
relate severally and only to parts of 
the interconnected system now under 
consideration, without relation to the 
whole. The system must be evaluated 
as a whole and not as a mere addition 
of component parts. Cedar Rapids 
Gas Light Co. v. Cedar Rapids (1909) 
144 Iowa 426, 120 NW 966, 48 LRA 
(NS) 1025, 138 Am St Rep 299, 
The basis of the order recognizes this 
requirement, as the distinction made 
by the Department emphasizes its 
over-all evaluation of the rate base and 
the earnings requirements of the com- 
pany. The amount invested by the 
company in excess of the estimated 
original cost of property and facilities 
was included in the basis of the allow- 
ance because, as stated in the Depart- 
ment’s opinion, it was found that it 
“today represents existing and func- 
tioning values.” We cannot hold in 
reaching its decision the Department 
failed to give consideration to all 
criteria of value which were shown 
in evidence. Both record and opinion 
show that the Department made an 
exhaustive study of the case. 

The Department determined the in- 
vestment of the company in electric 
plant and, as we must assume upon this 
record, allowed a fair return upon 
such investment. The allowance of 
rates upon this basis has been sanc- 
tioned in this. state (Camden Gas 
Corp. v. Camden [1931] 184 Ark 34, 
41 SW(2d) 979; Van Buren Water- 
works v. Van Buren, 152 Ark 83, 
PUR1922D 183, 237 SW 696) ; nor 
do the order or the findings of the De- 
partment appear arbitrary because con- 
sideration of the changes in price levels 
which were shown in the company’s 
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reproduction cost new studies does not 
appear. That price levels have in- 
creased and that, as of a time prior 
to our active entry into the war effort, 
it would have cost more to reproduce 
the system in kind cannot be doubted. 
Other factors must be considered, 
however. The record shows and the 
Department found that it is practically 
impossible to devise a_ satisfactory 
means of measuring the depreciation 
in the property which must be deduct- 
ed in determining the present struc- 
tural value of facilities. What has 
been said about the necessity of con- 
sidering the system in its entirety, as 
a live and going concern comprising 
both tangible and intangible property, 
as contrasted with a mere aggrega- 
tion of separate items or categories of 
physical assets, should dispose of the 
necessity of making a specific deter- 
mination of reproduction cost new 


less depreciation and giving dominant 
weight to the resultant as urged by the 
company. 

[10, 11] In reaching this decision, 
we have been mindful of the presump- 
tion that the Commission acts in the 


character of experts. Such a pre- 
sumption is not conclusive, but it does 
serve clearly to impose upon the com- 
pany the burden of making a satisfac- 
tory showing that the Department’s 
findings are materially in error and its 
allowance is unjust and unreasonable 
in its consequences. When the results 
of its order are regarded—and the 
questions at issue must be determined 
by the results reached and not by the 
methods employed by the Commission 
—it does not appear that the ordered 
rate reduction will operate to confiscate 
the property of the company or that it 


unfairly discriminates in favor of the 
consumers and against the company. 
We take judicial notite of the fact, 
as announced in official releases of the 
Securities and Exchange Commission, 
that since entry of the Department’s 
order the company has been able to 
refund its bonds, in the amount of 
$30,000,000, at much lower interest 
rates. The favorable reception by in- 
vestors negates the idea of confiscation. 

[12] As previously stated, certain 
investments of the company in the 
Blakely dam lands and in fees paid to 
affiliates in relation to construction 
have been reserved for further con- 
sideration. It does not appear that 
any allowance for these items was in- 
cluded by the Department in the com- 
putations leading to the rate reduction 
which it ordered. If we were now 
to conclude that these expenditures 
represent valid investments in electric 
property used and useful in rendering 
service, it would follow that the order- 
ing of a rate reduction without con- 
sideration of these amounts was error. 
The company is not now complaining 
of the present omission of these 
amounts, however, and both parties 
treat these issues as outside of the 
scope of the present review. The De- 
partment’s order contemplates an early 
hearing and determination as to these 
items. The adequacy of rates and rev- 
enues is not to be tested by using a 
single month or a short period as the 
measure, and in view of the announced 
plan to give further consideration to 
these amounts at an early date and to 
make such adjustments as may be 
proper, it cannot now be said that the 
decision below should be reversed be- 
cause of these factors. 
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Utah Power & Light Company 


UV 


Public Service Commission et al. 


No. 6658 
— Utah —, 152 P(2d) 542 
October 10, 1944 


PPEAL from order of Commission reducing electric rates; 
A order affirmed. For Commission decision see (1943) 
50 PUR(NS) 133. 


Return, § 9 — Fair value basis — Statute. 
1. The statutes conferring power on the Commission to value public util- 
ity property and providing that Commission valuations shall be admissible 
in evidence in various types of proceedings do not constitute a mandate 
to the Commission to find the value of public utilities and to use that value 
for determining just and reasonable rates, p. 151. 


Return, § 9 — Fair value basis — Rate statute. 
2. The statutes giving the Commission jurisdiction over utility rates and 
directing the Commission to fix just and reasonable rates by order after 
hearing contain no mandate that rates be based upon a fair value rate 
base, p. 153. 


Statutes, § 15 — Following construction of copied statute — Decision in other 
state — Rate base rule. 
3. A judicial decision in another state, where a valuation statute is al- 
legedly the pattern for the local statute, that rates must be based on fair 
value does not aid in construing the local statute when the decision was 
based on constitutional rather than statutory grounds, p. 154. 


Statutes, § 13 — Construction — Administrative interpretation — Reénactment 
— Rate base rule. 
4, The statutes need not be construed as directing the Commission to fix 
rates on a fair value basis, because of the weight of administrative con- 
struction, although the Commission has consistently adhered to fair value 
for rate making and the legislature reénacted the pertinent statute with 
knowledge of such action, where the Commission interpreted judicial de- 
cisions on constitutional limitations as requiring it and did not base its 
action on a statutory mandate, p. 155. 
Statutes, § 11 — Construction — Constitutional requirement at time of enactment 
— Rate base rule. 
5. The fact that under judicial decisions on constitutional limitations pre- 
vailing at the time of enactment of a regulatory statute a fair value rate 
base was mandatory does not require that the statute be construed as re- 
quiring the Commission to adhere to fair value for rate-making purposes; 
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and removal of the constitutional barrier by a Supreme Court decision per- 
mits the Commission to base rates on prudent investment without reénact- 
ment of the statute, p. 157. 


Return, § 11 — Prudent investment basis. 


6. The use of prudent investment instead of fair value as a rate base is 
not error under a statute directing the Commission to fix just and reason- 
able rates, p. 157. 


Valuation, § 69.1 — Rate base — Construction fee paid to affiliate. 
7. Fees paid by a public utility company to an affiliated construction com- 
pany, in excess ‘of construction costs and representing a profit to the af- 
filiate, should be excluded from the rate base where the construction com- 
pany had only nominal capitalization and substantially no direct overhead 
cost or administrative organization distinct from the parent company, and 
where there is no evidence that any assets of the parent company or any 


other affiliate were used without compensation in construction of the plant, 
p. 158. 


Valuation, § 69.1 — Payment to parent company — Organization expense. 
8. Exclusion from the rate base of an amount paid to a parent company 
for organization services is not arbitrary where there is no evidence of the 
considerations for such payment, while allowance has been included in 
plant accounts for cost of promotion and organization services, p. 161. 


Valuation, § 69.1 — Payment to affiliate — Rate base — Preferred stock expense. 
9. Exclusion of preferred stock expense from the rate base is not arbi- 


trary when this expense represents a payment to an affiliated company as 
compensation for selling preferred stock to another affiliated company, 
p. 162 

Valuation, § 114 — Rate base — Preferred stock expense. 


10. Expenses of issuing and selling preferred stock, not representing prop- 
erty or tangible assets, need not be included by the Commission in the rate 
base, p. 163. 


Valuation, § 68 — Original cost determination — Unsegregated purchase price of 
utilities — System cost. 


11. Exclusion, from original cost and from the rate base of an electric 
company, of the difference between original cost of property leased from 
an affiliate and the system cost, representing the cost paid by the affiliate 
to another corporate group for such property, was not erroneous where 
this property was acquired in a basket transaction along with railway, gas, 
and heating properties for an unsegregated purchase price and where evi- 
dence of the purchase price was indefinite and evidence of a proper alloca- 
tion was not convincing, p. 164. 


Valuation, § 49 — Rate base determination — Trended or translated investment. 


12. Refusal by the Commission to give effect to evidence concerning the 
investment which would have been necessary to acquire and construct 
physical properties if the dollars which were spent in past years for ac- 
quisition and construction of such properties had been the equivalent in 
purchasing power of the present dollar was not arbitrary, where the Com- 
mission was not required to find a fair value rate base; a fluctuating rate 
of return is a better way to control the amount which stockholders should 
receive than a fluctuating rate base, p. 166. 
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Rates, § 181.1 — Reasonableness — War period. 
13. The action of the Commission in reducing electric rates which produced 
excessive profits on the basis of operation during a so-called pattern year 
considered by the Commission is not arbitrary, although it is contended 
that such year was abnormal and could not be used as a guide to future 
revenues and expenses, where subsequent years during a war period show 
higher operating revenues and the rates are to be in effect during the war 
period as well as in postwar years, p. 167. 


Appeal and review, § 54 — Grounds for reversal — Reliance on matters not in 
record. 

14. A Commission rate order was not reversed for error because of re- 
liance by the Commission on matters not in the record, where in no in- 
stance were any of the material findings or conclusions made by the Com- 
mission without other supporting competent evidence, p. 170. 

Return, § 87 — Electric utility. 
15. A Commission finding that a 6 per cent return was reasonable for an 
electric utility was not arbitrary when based on evidence as to current in- 
terest rates, utility interest rates and yields and recent financing, general 
economic conditions, comparative stability of utility earnings and earnings 
of other enterprises, and local conditions, p. 172. 

Expenses, § 114 — Federal income taxes. 
16. A public utility company is not prejudiced by a Commission ruling 
that it need only make an allowance for normal Federal tax because, under 
reasonable rates and earnings, credits and exemptions are liberal enough to 
exempt it from the payment of excess profits taxes and the credit for 
preferred stock dividends exempts the company from payment of the 
surtax, although the company might not pay preferred dividends and there- 
by obtain a credit, where there is evidence to support the finding that earn- 
ings will not be subject to excess profits tax and a sufficient allowance is 
actually made for taxes to cover any surtax which the company is likely 
to pay, p. 173. 

Depreciation, § 14 — Basis — Original cost. 
17. Original cost rather than fair value is the proper basis for computing 
depreciation, p. 175. 


(Hoyt, DJ., concurs in separate opinion.) 


¥ 


APPEARANCES: George R. Corey, 
Judd, Ray, Quinney & Nebeker, and 
W. G. Howell, all of Salt Lake City 
(S. I. Barber and Reid & Priest, all 
of New York city, of counsel), for 
plaintiff; Grover A. Giles, Attorney 
General, and Clinton D. Vernon, of 
Salt Lake City, for defendants. 


a reduction in the rates charged by 
the Utah Power & Light Company to 
its customers in Utah for electrical 
energy. 

The petitioner, hereinafter called 
company, is a corporation duly or- 
ganized and existing under and by 
virtue of the laws of the state of Maine 
and duly authorized to do business 


Wo re, CJ.: Certiorari to review in the state of Utah. It is an “electri- 


an order of the Public Service Com- 
mission of Utah. The order directed 
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cal corporation” and a “public utility” 
as those terms are defined in Title 76, 
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Utah Code Anno 1943. It furnishes 
electrical energy to customers in south- 
eastern Idaho, northern and central 
Utah, and a small part of southwest- 
ern Wyoming. For the purposes of 
this case the Commission accepted the 
company’s separation or allocation of 
plant which it considered was used and 
useful in the rendering of electrical 
service in the state of Utah. On the 
basis of this separation 90.6 per cent 
of the total plant cost was allocated to 
Utah operations. 

On August 15, 1942, the Public 
Service Commission of Utah, herein- 
after referred to as the Commission, 
upon its own motion initiated this pro- 
ceeding to inquire into the reasonable- 
ness of rates charged for electrical 
energy by the Utah Power & Light 
Company. An amended complaint 


was filed by the Commission on Sep- 


tember 15, 1942. This complaint al- 
leged in substance that the company 
was at present and had been earning 
in excess of a reasonable return on a 
“just and proper rate base.” It fur- 
ther alleged that the rates charged by 
the company were unjust, unreason- 
able, and otherwise in violation of 
Title 76 of 1933 Revised Statutes of 
Utah, as amended. The complaint or- 
dered that a public hearing and in- 
vestigation be had to determine a just 
and proper rate base; to ascertain a 
fair and reasonable rate of return 
on said rate base, and to inquire into 
the reasonableness of the company’s 
existing rates. 

The company by answer denied that 
it had been making more than a rea- 
sonable rate of return or that its rates 
were unjust, unreasonable, or unlaw- 
ful. It further alleged that it was en- 
titled to earn a reasonable return up- 
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on the value of its property used and 
useful in rendering electrical services 
to customers in Utah. 

After a lengthy hearing the Commis- 
sion found against the company on 
all material issues-and ordered that 
“the rates and charges made and de- 
manded and received by the Utah 
Power & Light Company from its 
customers in the state of Utah for elec- 
tric energy shall be decreased to re- 
flect a reduction in rates which, when 
applied to the 1941 volume of sales, 
will amount to not less than $1,504,- 
644 annually.” It further ordered the 
company to file with the Commis- 
sion new schedules of rates that would 
“(a) reflect the rate reduction ordered 

and (b) be nondiscriminatory, 
just, and reasonable. ae 
company thereupon filed an applica- 
tion for rehearing setting forth in de- 
tail the grounds therefor. This ap- 
plication was denied and the company 
brought the record before this court 
for review. 

While numerous grounds are urged 
as a basis for reversal of the Com- 
mission’s order, there is one funda- 
mental contention, upon the determina- 
tion of which many of the other speci- 
fications of error hinge. In its original 
brief the company posed this issue by 
its contention that it had a right, 
granted by statute and insured by the 
Constitution, to have its rates estab- 
lished by the Commission at a level 
which would permit the company to 
earn a reasonable return on the “fair 
value” of its property used and use- 
ful in serving its Utah customers. 

The company does not contend that 
the Commission was required to adopt 
any single formula or any particular 
group of formulae as a measuring rod 
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for ascertaining value. Its contention 
is simply that the Commission is re- 
quired to adopt some formula reason- 
ably calculated to find the “present 
fair value’ of the property; that the 
Commission cannot ignore evidence of 
value and determine a rate base found- 
ed upon the “cost” of the property de- 
voted to public service. This argu- 
ment recognizes the essential difference 
between what might have been paid 
for property many years ago and what 
the property is now worth. When 
various properties were acquired they 
may have been of the best known most 
modern design and of great value, and 
a short time thereafter may have been 
rendered practically worthless because 
outmoded by later technical advances 
in the art of producing electrical 
energy. Conversely, the property may 
have been acquired when land values 
were low and few markets were avail- 
able at a relatively low cost and now 
because of the growth of the area— 
increase in available demand for the 
product and increased demand for 
land—be of greater value. In its 
original brief, the company contended 
that it had both a constitutional and a 
statutory right to have its rate base 
established in relation to value as dis- 
tinguished from cost; that it was en- 
titled to a rate which would permit it 
to earn a reasonable return on the pres- 
ent fair value of its property. 

Between the time the company filed 
its original brief and the time it filed 
its reply brief, the United States Su- 
preme Court decided the case of Fed- 
eral Power Commission v. Hope Nat. 
Gas Co. (1944) 320 US 591, 88 L ed 
276, 51 PUR(NS) 193, 64 S Ct 281. 
In view of this decision the company 
abandoned its contention that the right 
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to have rates established on a “value” 
rate base was insured by the Federal 
Constitution. However, it vigorously 
contends that the Commission is still 
required by the various sections of the 
Public Utilities Act, Title 76, Utah 
Code Anno 1943, to fix utility rates 
upon a value rate base. 

The Commission adopted a direct- 
ly contrary position. It held that the 
just and proper rate base for the com- 
pany is the amount actually and “pru- 
dently invested” in the property used 
and useful in rendering Utah service. 
The company offered to prove the 
value of its property by evidence of 
the reproduction cost new and repro- 
duction cost new less depreciation as 
of July 1, 1941. Considerable evi- 
dence along this line was admitted. 
In its report the Commission stated 
that: “After listening to such testi- 
mony for about a day and a half the 
Commission asked the company to 
state what additional witnesses it pro- 
posed to call in connection with the re- 
production cost new less depreciation 
of its properties in Utah and, briefly, 
what their testimony would be. Coun- 
sel for the company prepared a state- 
ment as to what additional testimony 
it proposed to offer in this connection 
and read the same into the record. 
After considering the testimony which 
had been received and the statement 
of what additional evidence on repro- 
Guction cost the company proposed to 
offer, the Commission sustained an ob- 
jection to the introduction of any fur- 
ther evidence on this subject and 
granted a motion to strike the evidence 
in that regard which had been read 
into the record. The objections made 
by counsel for the Commission to such 
evidence were that it is unreliable, fal- 
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lacious, immaterial, irrelevant, incom- 
petent, and of no probative value in 
such a case as this.” 50 PUR(NS) 
133, 143. 

Toward the close of the hearing the 
question of the admissibility of this 
evidence relating to reproduction costs, 
etc., was again raised. The Commis- 
sion rt.ied that “however offered or 
submitted, the Commission would not 
receive in evidence proof of reproduc- 
tion cost new and proof of reproduc- 
tion cost new less depreciation.” In 
so ruling, the Commission indicated 
that it was cognizant of the role of re- 
production cost data in ascertaining 
the present fair value of utility prop- 
erty for it stated that “Under the ‘fair 
value’ rule reproduction cost new less 
depreciation is frequently the control- 
ling element.” 


From the entire record it becomes 
unmistakably clear that the Commis- 
sion rejected “fair value” as a measur- 
ing rod for the determination of a 
proper rate base. In lieu of “fair value” 
the Commission purported to ascer- 
tain the dollars “prudently invested’ 
in the acquisition of company’s prop- 
erty and the expense of integrating 
that property into a codrdinated sys- 
tem. This prudent investment cost 
was adopted as the rate base upon 
which the company was to be permit- 
ted to earn a reasonable return. We, 
therefore, are squarely confronted with 
the question of whether a utility in the 
state of Utah has the right to have 
rates established by the regulatory 
body which will permit the utility to 
earn a reasonable return on the “fair 
value” of its property which it has de- 
voted to rendering public service in 
Utah, If it has, this court must set 
aside the order of the Commission 
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which established a rate base which 
excludes value and purports only to re- 
flect the amount “prudently invested” 
in acquiring the property and integrat- 
ing it into single system. 

The problems implicit in resolving 
this contention dictate that we dis- 
cuss the development of substantive 
constitutional law regarding rate legis- 
lation before determining whether or 
not Utah statutes require the Commis- 
sion to use a value rate base in estab- 
lishing rates. 

A logical starting point for an 
analysis of the development of con- 
stitutional limitations on the power of 
legislatures to regulate the rates 
charged for the use of privately owned 
property is the case of Munn v. IIli- 
nois (1877) 94 US 113, 24 L ed 77. 
This case involved an attempt by the 
state of Illinois to regulate the prices 
charged for elevator services in the 
handling of grain. The owners of the 
elevators protested that the fixing of 
rates was an unconstitutional inter- 
ference with private ownership. The 
Supreme Court sustained the legisla- 
tion and for the first time recognized 
the existence of a “utility” which is 
affected with a public interest and 
therefore subject to control. 

The court there pointed out that 
prior to the adoption of the Fourteenth 
Amendment “it was not supposed that 
statutes regulating the use, or even 
the price of the use, of private prop- 
erty necessarily deprived an owner of 
his property without due process of 
law. . . .” Page 125 of 94 US 
24 L ed 77. It was further stated 
that: ‘Property does become clothed 
with a public interest when used in a 
manner to make it of public conse- 
quence, and affect the community at 
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large.” And when devoted to public 
use, the owner in effect grants the 
public an interest and must subject 
himself to regulation. The court then 
stated, 94 US at pp. 133, 134: 

“Tt is insisted, however, that the 
owner of property is entitled to a rea- 
sonable compensation for its use, even 
though it be clothed with a public in- 
terest, and that what is reasonable is 
a judicial and not a legislative ques- 
tion. 

“As has already been shown, the 
practice has been otherwise. In coun- 
tries where the common law prevails, 
it has been customary from time im- 
memorial for the legislature to declare 
what shall be a reasonable compensa- 
tion under such circumstances, or, 
perhaps more properly speaking, to fix 
a maximum beyond which any charge 
made would be unreasonable. 

“We know that this is a power 
which may be abused; but that is no 
argument against its existence. For 
protection against abuses by legisla- 
tures the people must resort to the 
polls, not to the courts.” 

This declaration regarding the pow- 
er of the legislatures to fix rates of 
businesses affected with a public inter- 
est was clear and all inclusive. The 
doctrine that the people must resort to 
the polls, not to the courts, for redress 
against abuses of legislative power was 
reaffirmed on the same day in a group 
of cases known as the Granger Cases, 
Chicago, B. & O. R. Co. v. Iowa 
(1877) 94 US 155, 24 L ed 94. 

Mr. Justice Field, at this early date, 
was well aware of the fact that the 
legislature could not possibly deny to 
any owner of property the power to 
make as much money from his prop- 
erty as he had anticipated without de- 


stroying some portion of the value of 
that property. Since he thought that 
the value of private property must be 
protected at all costs, he dissented. 
“If it be admitted,” he said, 94 US 
at p. 143, “that the legislature has 
any control over the compensation, 
The amount fixed will operate 

as a partial destruction of the value of 
the property, if it fall below the amount 
which the owner would obtain by 
contract. .’ He for this reason 
denied that the legislature had any 
right whatever to regulate the prices 
charged by the grain elevator owners. 
The statement adhered to by the ma- 
jority of the court to the effect that 
the courts would not interfere even 
though the legislature abused its pow- 
er was not destined to stand. Seven 
years later in Spring Valley Water- 
Works v. Schottler (1884) 110 US 
347, 354, 28 Led 173, 4S Ct 48, 51, 
the court, although affirming the right 
of the legislature to regulate rates, 
sounded a warning that this power of 
regulation may not be without legal 
limits. It stated that the rate regula- 
tions involved did not deprive one of 
his property without due process of 
law. “ What may be done,” it warned, 
“if the municipal authorities do not 
exercise an honest judgment, or if they 
fix upon a price which is manifestly 
unreasonable, need not now be con- 
sidered, for that proposition is not 
presented by this record.” Close on 
the heels of this decision the court said 
in Stone v. Farmers’ Loan & Trust 
Co. (1886) 116 US 307, 331, 29 L ed 
636, 6 S Ct 334, 345, 388, 1191, that 
“it is not to be inferred that this power 
of limitation or regulation is itself 
without limit. This power to regulate 
is not a power to destroy, and limita- 
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tion is not the equivalent of confisca- 
tion.” 

In Dow v. Beidelman (1888) 125 
US 680, 690, 31 L ed 841, 8 S Ct 
1028, the court reverted somewhat to 
its original enunciation of the Munn 
v. Illinois Case, supra, and expressed 
doubts that it could in any case nullify 
rates esiablished by state legislatures. 
Up to this time all the discussion of 
the power of judicial review over state 
legislative rate-making power had been 
dicta. The court apparently was lean- 
ing toward judicial restraints but was 
hesitant to lay down rules and stand- 
ards by which such judicial restraint 
could be applied. Finally in 1890 in 
the case of Chicago, M. & St. P. R. 
Co. v. Minnesota ex rel. Railroad & 
Warehouse Commission, 134 US 418, 
33 L ed 970, 10 S Ct 462, 702, the 
court held a statute unconstitutional 
because it purported to give to a Com- 
mission the final power to set rates 
for railroads and denied the railroads 
redress to the courts on the issue of 
the reasonableness of rates. The deci- 
sion did not purport to set forth any 
touchstones by which courts were to 
determine whether or not rates were 
reasonable. It covered merely the 
question of the right of judicial re- 
view and held unconstitutional a stat- 
ute which had been construed by the 
state court as giving final say on the 
question of reasonableness to the Com- 
mission. 


In 1894 in the case of Reagan v. 
Farmers’ Loan & Trust Co. 154 US 
362, 38 L ed 1014, 14 S Ct 1047, the 
court took the final step and actually 
held that rates established by the Rail- 
road Commission of Texas were un- 


just and unreasonable. Reémphasiz- 
ing this doctrine the court in St. Louis 
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& S. F. R. Co. v. Gill (1895) 156 US 
649, 657, 667, 39 L ed 567, 573, 15 
S Ct 484, 487, 491, stated that “there 
is a remedy in the courts for relief 
against legislation establishing a tariff 
of rates which is so unreasonable as 
to practically destroy the value of prop~ 
erty of companies engaged in the carry- 
ing business.” The theory upon which 
the court proceeded was that legisla- 
tion which set rates at an unreasonably 
low level was in conflict with the con- 
stitution in that it deprived companies 
of their property without due process 
of law. None of the cases had to this 
point set forth any standard by which 
courts could test the reasonableness of 
rates. It was, however, now settled 
law that the question of reasonableness 
was a judicial question left finally in 
the hands of the courts. The doctrine 
regarding court review laid down so 
emphatically in the Munn and Grang- 
er Cases, supra, was completely over- 
ruled. 

During this early formative period 
rates were usually established by direct 
legislative enactment. It was unten- 
able to hold that a legislative enact- 
ment per se lacked the elements of due 
process. Courts grope for a con- 
stitutional means by which the power 
to regulate could be checked. Since 
the process for setting rates—an act 
of the legislature—could not be deemed 
violative of due process, the courts 
looked to the result of the rate itself. 
If it was unreasonably low so that 
the court on the evidence could deter- 
mine that it would not yield an ade- 
quate return, it was held unconstitu- 
tional by drawing an analogy with the 
familiar eminent domain cases. See 
Brewer’s opinion in Ames v. Union 


P. R. Co. (1894) 64 Fed 165. 
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It was upon the stage thus set that 
the court in the now famous case of 
Smyth v. Ames (1898) 169 US 466, 
42 L ed 819, 18 S Ct 418, developed 
the “fair value” rule as the test of rea- 
sonableness of rates. Here in 1898 
the court specifically announced the 
rule that the owner of private property 
devoted to a public use is entitled to a 
“fair return” on the “fair value” of his 
property devoted to public use. The 
opinion of Judge Brewer in the same 
case before the circuit court (Ames v. 
Union P. R. Co. 64 Fed 165) and the 
opinion of Judge Ross in San Diego 
Land & Town Co. v. National City 
(1896) 74 Fed 79, first sounded the 
keynote for the “fair value” doctrine 
adopted by the Supreme Court in 
Smyth v. Ames, supra. The crux of 
the Supreme Court’s pronouncement, 
though dicta, is contained in the much 


cited quotation found in the margin." 

At the time of Smyth v. Ames, be- 
cause of existing price levels, the igure 
reached by applying the reproduction 
cost less depreciation formula would 
be considerably less than the actual 


amount of historical cost. Hence dur- 
ing this period the utilities were desir- 
ous of having rates based on historical 
cost. But in San Diego Land & Town 
Co. v. National City (1899) 174 US 
739, 757, 43 L ed 1154, 19 S Ct 804, 


the court rejected cost as a rate base. 


A second San Diego Land and Town 
Case, San Diego Land & Town Co. v. 
Jasper (1903) 189 US 439, 442, 47 
L ed 892, 23 S Ct 571, was even more 
emphatic in disposing of a claimed 
right to a fair return upon the cost of 
the property. It should also be noted 
that the last two cited cases placed con- 
siderable emphasis on the fair value at 
the time of the inquiry. 

Next followed a decision in which 
the court considered the rate of return 
(see Willcox v. Consolidated Gas Co. 
[1909] 212 US 19, 48, 53 L ed 382, 
29 S Ct 192, 48 LRA(NS) 1134, 15 
Ann Cas 1034) and pointed out that 
there “is no particular rate of compen- 
sation which must, in all cases and in 
all parts of the country, be regarded 
as sufficient for capital invested in busi- 
ness enterprises.” The court then list- 
ed certain elements which it thought 
pertinent in ascertaining a reasonable 
rate of return. On the same day, Jan- 
uary 4, 1909, the court in Knoxville 
v. Knoxville Water Co. 212 US 1, 53 
L ed 371, 29 S Ct 148, discussed at 
length the rule of depreciation in ar- 
riving at a fair value rate base. 

The next major development oc- 
curred in 1913 with the decision in 
the Minnesota Rate Cases, Simpson v. 
Shepard, 230 US 352, 57 L ed 1511, 
33 S Ct 729, 48 LRA(NS) 1151, Ann 
Cas 1916A 18. The court reaffirmed 





1“We hold, however, that the basis of all 
calculations as to the reasonableness of rates 
to be charged by a corporation maintaining a 
highway under legislative sanction must be 
the fair value of the property being used by 
it for the convenience of the public. And, in 
order to ascertain that value, the original cost 
of construction, the amount expended in per- 
manent improvements, the amount and market 
value of its bonds and stock, the present as 
compared with the original cost of construc- 
tion, the probable earning capacity of the 
property: under particular rates prescribed by 
statute, and the sum required to meet operat- 
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ing expenses, are all matters for considera- 
tion, and are to be given such weight as may 
be just and right in each case. We do not 
say that there may not be other matters to 
be regarded in estimating the value of the 
property. What the company is entitled to ask 
is a fair return upon the value of that which 
it employs for the public convenience. On 
the other hand, what the public is entitled to 
demand is that no more be exacted from it 
for the use of a public highway than the serv- 
ices egg by it are reasonably worth.” 169 
bia , 546, 547, 42 L ed 819, 18 S Ct 418, 
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the doctrine of Smyth v. Ames, supra, 
regarding the right of a company to 
earn a fair return upon the reasonable 
value of the property at the time it is 
being used for the public. The im- 
portance of the case lies in the rejection 
by the court of the attempt to apply 
the cost-of-reproduction method to val- 
uation of land. This case demon- 
strates that the court would not sanc- 
tion the application of the cost-of-re- 
production method of valuation where 
the results obtained thereby would be 
unreasonable; that methods of valua- 
tion must adhere to the facts and not 
depend unduly on conjecture; that the 
company is entitled to the unearned in- 
crement arising from the increase in 
the value of its lands; and last that the 
maximum sum at which the company 
would be permitted to value its land 
holdings for rate-making purposes is 
the value of other lands located in that 
vicinity of similar character. See 
Barnes, Economics of Public Utility 
Regulation, p. 282. 

Immediately following the end of the 
first World War, courts and Commis- 
sions were urged to make allowances 
for the inflationary price levels then 
existing. The effects of abnormal 
prices and the recognition of a new 
price “plateau” upon the determination 
of present fair value was discussed 
at length by the court in Galveston 
Electric Co. v. Galveston, 258 US 
388, 66 L ed 678, PUR1922D 159, 
42 S Ct 351, and in Missouri ex 
rel. Southwestern Bell Teleph. Co. 
v. Public Service Commission, 262 
US 276, 67 L ed 981, PUR1923C 
193, 43 S Ct 544, 31 ALR 807. 
These were enlarged upon by the 
court in 1927 in the case of Mc- 
Cardle v. Indianapolis Water Co. 


[10] 
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272 US 400, 71 Led 316, PUR 1927A 
15, 47 S Ct 144 (Brandeis and Stone 
dissenting). In the majority opinion 
it was stated: “But in determining 
present value, consideration must be 
given to prices and wages prevailing 
at the time of the investigation; and, 
in the light of all the circumstances, 
there must be an honest and intelligent 
forecast as to the probable price and 
wage levels during a reasonable period 
in the immediate future. In every con- 
fiscation case, the future as well as the 
present must be regarded.” At p. 408 
of 272 US, PUR 1927A at p. 21. 

From 1923 until 1929 there were 
three other cases in addition to those 
last cited which are considered to be 
leading cases; namely, Georgia R. & 
Power Co. v. Railroad Commission, 
262 US 625, 67 L ed 1144, PUR 
1923D 1, 43 S Ct 680; Bluefield Wa- 
terworks & Improv. Co. v. West Vir- 
ginia Pub. Service Commission, 262 
US 679, 67 L ed 1176, PUR1923D 
11, 43 S Ct 675; and St. Louis & 
O’Fallon R. Co. v. United States, 
279 US 461, 73 L ed 798, PUR 
1929C 161, 49 S Ct 384. Each of 
these cases involved the question of 
the reasonableness of rates fixed by 
regulatory Commission and in each 
case the court reaffirmed the basic fair 
value doctrine of Smyth v. Ames, 
supra. In each the court stated that 
the standard for testing the reasona- 
bleness of rates was the fair value at 
the time of the inquiry of the property 
devoted to public service. 

It was in the Southwestern Bell 
Telephone Company Case, supra, that 
Justice Brandeis rendered his now fam- 
ous concurring opinion in which he 
concurred in the result, but he dissent- 
ed from the “fair value” doctrine of 
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Smyth v. Ames, supra, and urged the 
court to adopt as the standard for 
measuring the reasonableness of rates 
the so-called “prudent investment” 
rule. According to Bauer and Gold, 
Public Utility Valuation, p. 88, “the 
minority opinion of Judge Brandeis, 
whatever one may think of its conclu- 
sions in support of ‘prudent invest- 
ments,’ is generally recognized as the 
ablest presentation of the basic eco- 
nomic issues involved in valuation for 
rate making that has ever been deliv- 
ered from the bench.” Yet it failed to 
detour the majority of the court from 
its rigid adherence to the “fair value”’ 
rule.? 

Another landmark case in the devel- 
opment of a standard for testing the 
reasonableness of utility rates is the 
case of Los Angeles Gas & E. Corp. v. 
California R. Commission, 289 US, 
287, 77 Led 1180, PUR1933C 229, 53 
S Ct 637. This case marks a turning 
point in the application of the “fair 
value” rule of Smyth v. Ames, supra. 
It hinges upon the recognized distinc- 
tion between the function of the courts 
and the legislatures in the regulation 
of utility rates. In this case the Cali- 
fornia Commission expressly stated 
that it had adhered to an “historical- 
cost” base and the court affirmed the 
Commission. Mr. Justice Butler dis- 
sented because he believed that the ad- 
herence to “historical-cost” rate base 
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was contrary to prior court opinions. 
This case was followed in 1934 by 
the case of Lindheimer v. Illinois Bell 
Teleph. Co. 292 US 151, 78 L ed 
1182, 3 PUR(NS) 337, 54S Ct 658, 
The lower court had applied the ortho- 
dox “fair value’ formula to the case 
and reversed the Commission’s order 
on the ground that the rates estab- 
lished were confiscatory. The Su- 
preme Court concerned itself prima- 
rily with the experience of the company 
under the new rates and concluded that 
the rates were not confiscatory. The 
court set aside the “fair value” findings 
and concluded: “This actual experi- 
ence of the company is more convinc- 
ing than tabulations of estimates. In 
the face of that experience, we are un- 
able to conclude that the company has 
been operating under confiscatory in- 
trastate rates. The glaring 
incongruity between the effect of the 
findings below as to the amounts of 
return that must be available in order 
to avoid confiscation and the actual re- 
sults of the company’s business makes 
it impossible to accept those findings 
as a basis of decision.” Page 163 of 
292 US, 3 PUR(NS) at p. 345. 
The case of Dayton Power & Light 
Co. v. Ohio Pub. Utilities Commis- 
sion (1934) 292 US 290, 311, 78 L 
ed 1267, 3 PUR(NS) 279, 54 S Ct 
647, affords a further example of the 
court’s inclination to look to the result 





2 Justice Brandeis stated: 

“The so-called rule of Smyth v. Ames is, 
in my opinion, legally and economically un- 
sound. The thing devoted by the investor 
to the public use is not specific property, tan- 
gible and intangible, but capital embarked in 
the enterprise. Upon the capital so invested 
the Federal Constitution guarantees to the 
utility the opportunity to earn a fair return. 

ae “The investor agrees, by embark- 
ing capital in a utility, that its charges to 
the public shall be reasonable. His company 
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is the substitute for the state in the perform- 
ance of the public service, thus becoming a 
public servant. The compensation which the 
Constitution guarantees an opportunity to earn 
is the reasonable cost of conducting the busi- 
ness. Cost includes not only operating ex- 
penses, but also capital charges. Capital 
charges cover the allowance, by way of in- 
terest, for the use of the capital, whatever 
the nature of the security issued therefor, 
the allowance for risk incurred, and enough 
more to attract canital.” [262 US at p. 290, 
PUR1923C at p. 201.] 
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of the rate order rather than to the 
method.® 

Two other cases are worthy of note 
in the development of the law in this 
regard. They are Denver Union 
Stock Yard Co. v. United States 
(1938) 304 US 470, 82 L ed 1469, 
24 PUR(NS) 155, 58 S Ct 990, and 
Driscoll v. Edison Light & P. Co. 
(1939) 307 US 104, 122, 83 L ed 
1134, 28 PUR(NS) ‘65, 76, 59 S Ct 
715. In the latter case the court up- 
held an order made under a temporary 
rate statute of Pennsylvania. The 
rates were held to be nonconfiscatory 
on the ground that they yielded a fair 
return on a value at least as high as 
the depreciated reproduction cost. Mr. 
Justice Frankfurter, in an opinion con- 
curred in by Mr. Justice Black, con- 
curred in the result reached by the ma- 
jority but added: “. the court’s 
opinion appears to give new vitality 


needlessly to the mischievous formula 
for fixing utility rates in Smyth v. 
Ames (1898) 169 US 466, 42 L ed 
819,18S Ct 418. The force of reason, 
confirmed by events, has gradually 
been rendering that formula moribund 
by revealing it to be useless as a guide 


for adjudication.” The Denver Stock 
Yard Case is of interest because of the 
fact that it was decided during a period 
when it appeared that important limi- 


tations were being placed on the “fair 
value” doctrine of Smyth v. Ames, yet 
it emphatically laid down the rule that 
“as of right safeguarded. by the due 
process clause of the Fifth Amend- 
ment, appellant is entitled to rates not 
per se excessive and extortionate, suf- 
ficient to yield a reasonable rate of re- 
turn upon the value of property used, 
at the time it is being used, to render 
the services.” Citing several of the 
cases discussed above. 

This brings us to the case of Federal 
Power Commission vy. Natural Gas 
Pipeline Co. 315 US 575, 86 L ed 
1037, 42 PUR(NS) 129, 62 S Ct 736, 
decided in 1942. Much could be writ- 
ten in the analysis of this case, but we 
must forego a lengthy discussion in an 
attempt to hold this opinion within 
reasonable bounds. Robert L. Hale, 
in an article appearing in 55 Harvard 
Law Review 1116, entitled “Does the 
Ghost of Smyth v. Ames Still Walk?” 
makes a detailed study of the opinion 
and many of the earlier cases leading 
up to it. 

After a detailed analysis, Hale con- 
cluded, at p. 1140, that in spite of the 
statement by Black, Douglas, and Mur- 
phy that “we think this is an appropri- 
ate occasion to lay the ghost of Smyth 
v. Ames (1898) 169 US 466, 42 
L ed 819, 18 S Ct 418, which has 





3It was in this case that the court, speak- 
ing through Justice Cardozo, stated: “Dis- 
section of the several items that have heen 
criticized in the appellant’s argument has 
thus brought us to the conclusion that the 
order of the Commission, whether generous 
or ungenerous, is at all events not confisca- 
tory, and hence not subject to revision here. 
But the conclusion has reinforcements that 
come to it from other avenues of approach. 
In a statement put in evidence by the appel- 
lant, the rate of return under the new sched- 
ule is said to be 12800 per cent of the fair 
value of the property. Under the earlier 
schedule the revenue was even less. So mod- 
est a rate suggests an inflation of the base 
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on which the rate has been computed. It is 
a strain on credulity to argue that the appel- 
lant, when putting into effect a new schedule 
of charges, was satisfied with one productive 
of so meager a return.” [292 US at p. 311, 
3 PUR(NS) at p. 294.] 

See also West v. Chesapeake & P. Teleph. 
Co. (1935) 295 US 662, 689, 79 L ed 1640, 
8 PUR(NS) 433, 449, 55 S Ct 894, in which 
Mr. Justice Stone said in his dissenting opin- 
ion that: “In assuming the task of determin- 
ing judicially the present fair replacement 
value of the vast properties of public utili- 
ties, courts have been projected into the most 
speculative undertaking imposed upon them 
in the entire history of English jurisprudence.” 
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haunted utility regulation since 1898,” 
that in so far as the Natural Pipe Line 
Case is concerned, the “ghost of Smyth 
v. Ames still walks, and utility regula- 
tion continues to be enveloped in its 
fog.” 

At this point it may be noted that a 
majority of the members of the Su- 
preme Court as constituted in 1942 
had at one time or another expressed 
views contrary to those adhered to in 
the cases applying the “fair value” rule 
of Symth v. Ames, supra. See Mr. 
Justice (now Chief Justice) Stone’s 
dissent in West v. Chesapeake & P. 
Teleph. Co. (1935) 295 US 662, 79 
L ed 1640, 8 PUR(NS) 433, 55 S Ct 
894, 901; Mr. Justice Frankfurter’s 
concurring opinion in Driscoll v. Edi- 
son Light & P. Co. (1939) 307 US 
104, 83 L ed 1134, 28 PUR(NS) 65, 
59 S Ct 715, 724; and the opinion of 
Mr. Justices Black, Douglas, and Mur- 
phy in Federal Power Commission v. 
Natural Gas Pipeline Co. supra. Fur- 
ther in at least four decisions the court 
had indicated that it was more con- 
cerned with the results under the rates 
prescribed than with the method pur- 
sued by the Commission in fixing 
rates. See Los Angeles Gas and E. 
Corp. v. California R. Commission, 
289 US 287, 77 L ed 1180, PUR 
1933C 229, 53 S Ct 637; Lindheimer 
v. Illinois Bell Teleph. Co. (1934) 
292 US 151, 78 L ed 1182, 3 PUR 
(NS) 337, 54 S Ct 658; and Day- 
ton Power & Light Co.’ v. Ohio Pub. 
Utilities Commission (1934) 292 US 
290, 78 L ed 1267, 3 PUR(NS) 
279, 54 S Ct 647; Federal Power 
Commission v. Natural Gas Pipe- 
line Co. supra. Thus in spite of de- 
cisions such as the Denver Union 
Stock Yard Case, supra, and the West 


v. Chesapeake & Potomac Case, supra, 
the departure by the Supreme Court 
from the fair value doctrine of Smyth 
v. Ames in January, 1944, in the case 
of Federal Power Commission v. Hope 
Nat. Gas Co. 320 US 591, 88 L ed 
276, 51 PUR(NS) 193, 64 S Ct 281, 
did not come entirely by surprise. 

The Hope Case involved a petition 
by the Hope Natural Gas Company 
to review an order of the Federal Pow- 
er Commission under the various pro- 
visions of the Natural Gas Act of 1938, 
52 Stat. 821, 15 USCA § 717 et seq. 
That Commission, after hearing, or- 
dered a rate reduction to reflect a cer- 
tain specified decrease in operating 
revenues. Section 4 of the Natural Gas 
Act provided that all rates and charges 
made for the transportation or sale of 
natural gas subject to the jurisdiction 
of the Federal Power Commission 
“shall be just and reasonable, and any 
such rate or charge that is not just and 
reasonable” is declared to be unlawful. 
Section 5 authorized the same Com- 
mission to determine the just and rea- 
sonable rate and to reduce rates when- 
ever “existing rates are unjust, unduly 
discriminatory, preferential, otherwise 
unlawful, or are not the lowest reason- 
able rates.” 

Section 6(a) provided that the same 
“Commission may investigate and as- 
certain the actual legitimate cost of 
the property of every natural-gas com- 
pany, the depreciation therein, and, 
when found necessary for rate-making 
purposes, other facts which bear on the 
determination of such cost or deprecia- 
tion and the fair value of such proper- 

The Federal Power Commission ar- 
rived at a rate base predicated upon the 
amount found by it to be “prudently 
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invested” in the property devoted to 
public service. {[t found that Hope’s 
estimates of reproduction cost and 
trended original cost were without pro- 
bative value and ignored them. No 
consideration was given to the change 
in price levels occurring since the con- 
struction or acquisition of the prop- 
erties. Upon the rate base so deter- 
mined the Commission allowed a re- 
turn of 63 per cent. The circuit court 
of appeals in an opinion reported in 
(1943) 47 PUR(NS) 129, 134 F 
(2d) 287, found that the rates allowed 
“must be condemned as unreasonable 
and confiscatory because the 


[Federal Power] Commission did not 
find the present fair value of the prop- 
erty and took no account of the change 
of price levels i in determining the rate 
base; : 

At p. 296 of 134 F(2d), 47 PUR 
(NS) at p. 141, the circuit court of 


appeals said that: “It must not be for- 
gotten that it is the property owned 
by the utility, and not the cash invested 
by stockholders in its stock, that is de- 


voted to public use; that this property 
is worn out in furnishing the service 
which the public receives and which 
the utility is bound to render ; and that, 
unless the utility receives a rate suffi- 
cient to make necessary replacements 
at current prices with a fair return 
upon the present fair value of its in- 
vestment, its property is being taken 
from it and given to its customers.” It 
went on at p. 298 of 134 F(2d), 47 
PUR(NS) at p. 143, to hold that 
“original investment cost cannot be 
taken alone as a measure of the present 
fair value of the property. e 
Many of the “present fair value” cases 
were discussed. 


Certiorari was granted by the Unit- 
ed States Supreme Court. In an opin- 
ion reported in 320 US 591, 88 L ed 
276, 51 PUR(NS) 193, 64 S Ct 281, 
handed down on January 3, 1944, the 
court reversed the circuit court of ap- 
peals and upheld the rate order based 
solely on “prudent investment’ evi- 
dence. The quotation set out in the 
margin* shows the extent of the de- 





4“When we sustained the constitutionality 
of the Natural Gas Act in the Natural Gas 
Pipe Line Company Case, supra, we stated 
that the ‘authority of Congress to regulate 
the prices of commodities in interstate com- 
merce is at least as great under the Fifth 
Amendment as is that of the states under the 
Fourteenth to regulate the prices of com- 
modities in intrastate commerce.” 315 US 
at p. 582, 42 PUR(NS) at p. 135. Rate 
making is indeed but one species of price 
fixing. Munn vy. Illinois (1877) 94 US 113, 
134, 24 L ed 77. The fixing of prices, like 
other applications of the police power, may 
reduce the value of the property which is 
being regulated. But the fact that the value 
is reduced does not mean that the regulation 
is invalid. Block v. Hirsh (1921) 256 US 
135, 155-157, 65 L ed 865, 41 S Ct 458, 459, 
460, 16 ALR 165; Nebbia v. New York 
( 1934) 291 US 502, 523-539, 78 L ed 940, 
2 PUR(NS) 337, 54 S Ct 505 (509-517), 
89 ALR 1469, and cases cited. It does, how- 
ever, indicate that ‘fair value’ is the end 
product of the process of rate making not the 
Starting point as the circuit court of appeals 
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held. The heart of the matter is that rates 
cannot be made to depend upon ‘fair value’ 
when the value of the going enterprise de- 
pends on earnings under whatever rates may 
be anticipated. 

“We held in Federal Power Commission 
v. Natural Gas Pipe Line Co. supra, that the 
Commission was not bound to the use of any 
single formula or combination of formulae 
in determining rates. Its rate-making func- 
tion, moreover, involves the making of ‘prag- 
matic adjustments.’ Id. at p. 586 of 315 US. 
And when the Commission’s order is chal- 
lenged in the courts, the question is whether 
that order ‘viewed in its entirety’ meets the 
requirements of the act. Id. at p. 586 of 315 

Under the statutory standard of ‘just 
and reasonable’ it is the result reached not 
the method employed which is controlling. 
(Citing cases, including the dissenting opin- 
ion of Mr. Justice Stone in West v. Chesa- 
peake & P. Teleph. Co. [1935] 295 US 662, 
692, 693, 79 L ed 1640, 8 PUR(NS) 433, 
55 S Ct 894, 906, 907.) It is not theory but 
the impact of the rate order which counts, 
If the total effect of the rate order cannot 
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parture of the court from its earlier 
“present fair value” holdings. 

The foregoing discussion regarding 
constitutional limitations is of neces- 
sity not complete. For more detailed 
analysis see Bauer and Gold, “Public 
Utility Valuation,” 1934, pages 25 to 
111, inclusive; Barnes, “The Econom- 
ics of Public Utility Regulation,” 
1942, pp. 370-403; Bonbright, ‘“Val- 
uation of Property,” 1937, pp. 1078- 
1110; Beutel, Valuation As A Require- 
ment of Due Process, 43 Harvard Law 
Review 1249; Hale, “Does the Ghost 
of Smyth v. Ames Still Walk?,” 55 
Harvard Law Review 1116. 

We need not here consider the eco- 
nomic merits of either the “prudent 
investment” or the “fair value” con- 
cept of rate making. In this regard see 
Barnes, Economics of Public Utility 
Regulation, p. 545. The arguments 
for “prudent investment” as against 
“fair value” have been set forth by var- 
ious members of the Supreme Court 
upon several occasions.® 

From the foregoing it becomes clear 
that the Supreme Court is now com- 
mitted to the view that there is no 
constitutional requirement that utili- 
ties be permitted to earn a “fair re- 


turn” on the “fair value” of the prop- 
erty devoted to the public use. The 
Hope Case, supra, stands squarely for 
the doctrine that it is the final impact 
of the rate order which is controlling in 
so far as Federal constitutional limita- 
tions are concerned. So long as the 
rate set does not confiscate the proper- 
ty devoted to public service, the rate 
order will not be held to violate sub- 
stantive constitutional principles. The 
legislature is free to determine its own 
economic policy in regard to the fixing 
of rates. Its power to set rates is, 
however, still circumscribed by two 
constitutional limitations: (1) sub- 
stantive constitutional law requires 
that the rates finally set shall not be 
confiscatory; and (2) the require- 
ments of procedural due process must 
still be followed. 

The petitioner in its reply brief con- 
cedes that it has no claim for relief un- 
der the substantive constitutional law 
of the Federal Constitution. We have 
included the history and development 
of the Federal doctrine as a_back- 
ground for what we shall hereafter say 
and as especially applicable in our con- 
sideration of the company’s contention 
that the Utah law requires the Com- 
mission to take value as the base and 





be said to be unjust and unreasonable, ju- 
dicial inquiry under the act is at an end. 
The fact that the method employed to reach 
that result may contain infirmities is not then 
important. Moreover, the Commission’s or- 
der does not become suspect by reason of the 
fact that it is challenged. It is the product 
of expert judgment which carries a presump- 
tion of validity. And he who would upset 
the rate order under the act carries the heavy 
burden of making a convincing showing that 
it is invalid because it is unjust and unreason- 
able in its consequences. (Citing cases.)” 
5 The “mischievous formula for fixing util- 
ity rates in Smyth v. Ames” has been criti- 
cized by various members of the court in the 
following cases: Driscoll v. Edison Light & 
P, Go; (1939) 307; US. 104,° 122, ‘83. L ‘ed 
1134, 28 PUR(NS) 65, 59 S Ct 715. (Frank- 
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furter, J., concurring) ; McCart v. Indianapolis 
Water Co. (1938) 302 US 419, 423, 82 L ed 
336, 21 PUR(NS) 465, 58 S Ct 324 (Black, 
J., dissenting); Missouri ex rel Southwest- 
ern Bell Teleph. Co. v. Public Service Com- 
mission, 262 US 276, 292, 67 L ed 981, PUR 
1923C 193, 43 S Ct 544, 31 ALR 807 (Bran- 
deis, Holmes, JJ., concurring); St. Louis & 
O’Fallon R. Co. v. United States, 279 US 
461, 551, 552, 73 L ed 798, PUR1929C 161, 
49 S Ct 384 (Brandeis, Holmes, Stone, JJ., 
dissenting) ; West v. Chesapeake & P. Teleph. 
Co. (1935) 295 US 662, 680, :79 L ed 1640, 8 
PUR(NS) 433, 55 S Ct 894 (Stone, Brandeis, 
Cardozo, JJ., dissenting); Federal Power 
Commission v. Natural Gas Pipeline Co. 
(1942) 315 US 575, 606, 86 L ed 1037, 42 
PUR(NS) 129, 62 S Ct 736 (Black, Douglas 
and Murphy, JJ., concurring). 
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further in our consideration of the term 
“just and reasonable rates.” 


Our holding, and the company’s con- 
cession, that the legislature itself, under 
substantive constitutional law, would 
have had the power to ignore value and 
adopt in lieu thereof prudent invest- 
ment in establishing a rate base, brings 
us to the company’s contention that 
even though the legislature itself does 
have such power, it did not delegate 
that power to the Public Service Com- 
mission. It contends that the doc- 
trine of “fair value” as developed in 
Smyth v. Ames, supra, is embedded in 
the Utah statutes and that such stat- 
utes, aside from any constitutional 
limitations, require the Commission 
to bottom utility rates upon a “fair 
value” rate base. 

If it were determined that the legis- 
lature of Utah had by the Utilities Act 
directed the Commission to use 
“value” as the rate base in arriving at 
just and reasonable rates, the fact that 
the Supreme Court of the United 
States has now departed from its 


earlier holding of Smyth v. Ames, - 


supra, would make no difference. A 
change in substantive constitutional 
law which now permits as constitu- 
tional the use of “prudent investment” 
as a rate base cannot eradicate from 
the statutes of this state a legislative 
mandate that rates be based on “value” 
if such mandate in fact exists in our 
statutes. In this regard see the hold- 
ing and reasoning of Peoples Nat. Gas 
Co. v. Public Utility Commission 


(1943) 153 Pa Super Ct 475, 51 
PUR(NS) 129, 34 A(2d) 375. 

The particular Utah statutes relied 
upon by the company in support of this 
contention are §§ 76-421 and 76-6— 
19, Utah Code Anno 1943. Section 
764-21 provides: ‘The commission 
shall have power to ascertain the value 
of the property of every public utility 
in this state and every fact which in 
its judgment may or does have any 
bearing on such value. The Commis- 
sion shall have power to make revalua- 
tions from time to time and to ascer- 
tain the value of new construction, ex- 
tensions, and additions to the prop- 
erty of every public utility; provided, 
that the valuation of the property of 
all public utilities doing business with- 
in this state located in Utah as record- 
ed in accordance with §§ 76-421 of 
this chapter shall be considered the 
actual value of the properties of said 
public utilities in Utah unless other- 
wise changed after hearings by order 
of the Commission. In case the Com- 
mission changes the valuation of the 
properties of any public utility said 
new valuations found by the Commis- 
sion shall be the valuations of said 
public utility for all purposes provided 
in this chapter.” ® 

[1] The company contends that this 
section should be construed as a man- 
date to the Commission to find the 
value of public utilities and to use that 
value as a base for determining just 
and reasonable rates. Sections 76-6— 
19 implements 76—4-21 and provides 
the procedure to be followed by the 





6In State ex rel. Public Service Commis- 
sion v. Southern P. Co. (1938) 95 Utah 84, 
24 PUR(NS) 305, 79 P(2d) 25, we held 
that the language which follows the word 
“provided” (which language was added in 
1937 by way of amendment) together with 
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§ 76-4-21x were enacted in conjunction with 
Chap. 100, Laws of Utah 1937 <o effectuate 
a single purpose and that both Chap. 87 
(which amended § 76-4-21 by adding the pro- 
viso and added § 76-4-21x) and Chap. 100, 
Laws of Utah, 1937, were unconstitutional. 
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Commission in ascertaining value 
thereunder. Reliance is placed par- 
ticularly on the following portion of 
§ 76-6-19: “For the purpose of as- 
certaining the matters and things 
specified in § 76-4-21 the Commis- 
sion may cause hearings to be held at 
such times and places as the Commis- 
sion may designate. All pub- 
lic utilities affected shall be entitled to 
be heard and to introduce evidence at 
such hearings. The Commis- 
sion shall make and file its findings of 
fact. The findings of the 
Commission so made and filed 

shall be admissible in evidence in any 
action, proceeding or hearing before 
the Commission or any court in which 
the Commission, the state or any 
officer, department, or institution 


thereof, or any county, municipality, 
or other body politic and the public 


utility affected may be _ interested, 
whether arising under the provisions 
of this title or otherwise, and such 
findings, when so introduced, shall be 
conclusive evidence of the facts there- 
in stated, as of the date therein stated. 

The Commission may from 
time to time cause further hearings 
and investigations to be had for the 
purpose of making revaluations or as- 
certaining the value of any better- 
ments, improvements subse- 
quent to any prior hearing or inves- 
Ch en” 

The company contends that this 
language shows a legislative intent to 
have rates based upon value and ar- 
gues that if “cost” were to be taken in 
place of “value” there would be no 
necessity for or meaning to the lan- 
guage requiring revaluations from 
time to time. 

We believe that these two statutes, 
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even when lifted from the act and 
considered by themselves, show that 
the legislature contemplated that there 
would be situations under which vari- 
ous departments of the state would 
find it necessary to know or to prove 
the value of a public utility. This is 
evidenced by the provision that the 
findings of value, when properly made, 
would be admissible in evidence in the 
various named proceedings in which 
the departments of the state or various 
bodies politic might be interested. 
This language indicates that these 
sections (764-21 and 76-6-19) were 
not designed to require the Commission 
to find value for rate-making purposes. 
Since the valuation findings were by 
statute made admissible in evidence in 
various types of proceedings and were 
to be conclusive in absence of a show- 
ing of changed conditions, etc., it is 
only logical that the statute would pro- 
vide a procedure for revaluations from 
time to time to keep the valuation 
abreast of changing conditions. 

There is nothing in § 76-4-21 which 
requires that it be construed as a 
mandate to the Commission to base 
rates on value rate base. The provi- 
sion that the “Commission shall have 
power to ascertain the value” is not 
the equivalent of a provision that the 
“Commission shall ascertain value.” 
Nor is the provision that when the 
Commission finds new _ valuations 
“said new valuations shall be 
the valuations for all pur- 
poses” the equivalent of a provision 
that “value is to be used for all pur- 
poses.” If this section stood by itself 
it might be susceptible of such an inter- 
pretation, when, however, it is con- 
sidered in relation to other sections of 
the same chapter, it becomes fairly 
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clear that it should not be so construed. 

Section 76-4—1 gives the Commis- 
sion general jurisdiction over every 
public utility in the state of Utah. The 
Commission is there given power “to 
supervise and regulate every public 
utility in this state, and to supervise 
all of the business of every such pub- 
lic utility in this state, and to do all 
things, whether herein specifically 
designated or in addition thereto, 
which are necessary or convenient in 
the exercise of such power and juris- 
diction.” 

Section 76—4—2 authorizes the Com- 
mission to proceed upon its own mo- 
tion to investigate any schedule of 
rates and charges. It is directed to 


fix a time and place for hearing and 
notify the utility concerning which 
such investigation is being made. 
Upon hearing it “shall make such 
findings and orders as shall be just 


and reasonable with respect to any 
such matter.” Section 764-3 deals 
with rates of carriers. Section 76-44 
provides that “Whenever the Com- 
mission shall find that the 
rates . . . are unjust, unreasona- 
ble, discriminatory or preferential, or 
in anywise in violation of any provi- 
sion of law, or that such rates 

are insufficient, the Commission shall 
determine the just, reasonable, or suf- 
ficient rates, and shall fix the 
same by order as hereinafter pro- 
vided.” 

[2] These sections give the Com- 
mission general jurisdiction over util- 
ity rates. They empower the Com- 
mission to do all things necessary to 
supervise and regulate every utility in 
this state. They provide that rates are 
to be just and reasonable and direct 
the Commission to fix just and reason- 


able rates by order after hearing. 
These sections are broad and sweeping 
in scope. The limitations placed on 
the exercise of full legislative powers 
by said sections are: first, that the 
Commission proceed. by notice and 
hearing; and second, that the rates 
established conform to the standard of 
“just and reasonable.” These sections 
contain no mandate that rates be based 
on a fair value rate base. We so 
stated in State ex rel. Public Service 
Commission v. Southern P. Co. 95 
Utah 84, 24 PUR(NS) 305, 316, 79 
P(2d) 25, 33, in the following words: 
“Prior to the enactment of the chal- 
lenged amendments [Chap 87 and 100, 
Laws of Utah, 1937], the Public Serv- 
ice Commission had plenary power to 
regulate utilities and to fix rates which 
should be fair and reasonable. There 
was no legislative requirement that 
the utility rates be based on the fair 
value of the property but only that they 
be fair and reasonable.” It may be, 
as contended by the company, that 
this quoted matter was not strictly 
necessary to a decision in the Southern 
Pacific Case, but it was a part of the 
rationale of the holding of the court. 
We think that it correctly stated the 
law. 

The company cites Peoples Nat. Gas 
Co. v. Public Utility Commission 
(1943) 153 Pa Super Ct 475, 51 PUR 
(NS) 129, 34 A(2d) 375, as holding 
to the contrary. This cited case is 
based upon an earlier Pennsylvania 
decision, Solar Electric Co. v. Public 
Utility Commission (1939) 137 Pa 
Super Ct 325, 335, 336, 31 PUR(NS) 
275, 9 A(2d) 447. The portion of 
the Pennsylvania Utility Law set out 
in that opinion is very similar to the 
opening sentence of § 76~-4—21 of the 
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Utah Act. If this told the whole story 
the cases could not be distinguished. 
However, the provision construed by 
the Pennsylvania court is contained in 
Art III, 1937, Pa Laws, 1053, 1070, 
66 PS § 1141 et seq. The article 
heading under which it is found is en- 
titled “Rates and Rate Making.” 
Every subsection included within such 
article deals directly and expressly 
with rates. The valuation section it- 
self is expressly related to rate making. 
It provides (66 PS § 1151) that the 
“Commission may, after reasonable 
notice and hearing, ascertain and fix 
fair value of the whole or any part of 
the property of any public utility 

and ascertain the fair value of 
all new construction. When 
any public utility furnishes more than 
one of the different types of utility 
service the Commission shall 


segregate the property used and useful 
in furnishing each type of such serv- 
ice and shall not consider the property 
of such public utility as a unit in de- 
termining the value of the property of 
such public utility for the purpose of 


fixing rates.” (Italics added.) 

The location of the Pennsylvania 
valuation section under an article with 
a title relating only to rates; the fact 
that all other sections under said 
article deal directly with rates; and the 
reference in the valuation section to 
fixing of rates furnish considerable 
support for the Pennsylvania court’s 
holding that the statutes required the 
Commission to base utility rates on a 
value rate base. It is upon these fac- 
tors that we think the two statutes dif- 
fer. 

The company has advanced various 
other arguments in support of its con- 
tention that the Utah valuation section 
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(76-4-21) must be construed as a 
mandate to the Commission to bottom 
rates upon a value rate base. 

[3] First, the company contends 
that the Utah Act was copied from the 
Public Utility Act of Idaho and that 
the supreme court of Idaho in Murray 
v. Public Utilities Commission, 27 
Idaho 603, PUR1915F 436, 150 Pac 
47, LRA1916F 756, prior to the date 
when Utah allegedly copied the Idaho 
Act, had construed the valuation sec- 
tion of the Idaho Act as a mandate to 
the Commission to fix rates on a value 
rate base. The Commission countered 
that the Utah Act was adopted from 
and patterned after the California Act. 
The only importance attached to the 
argument that the Utah Act was 
copied from the statutes of Idaho 
rather than from the statutes of 
California or vice versa is this: When 
statutes of another state are adopted, 
it is assumed that the prior construc- 
tion placed upon such adopted statutes 
by the courts of the other state is also 
adopted. See Fuller-Toponce Truck 
Co. v. Public Service Commission 
(1939) 99 Utah 28, 34 PUR(NS) 
371, 96 P(2d) 722; Norville v. State 
Tax Commission (1940) 98 Utah 
170, 97 P(2d) 937, 126 ALR 1318, 
and cases cited. The company seeks 
to invoke this principle. It contends 
that in Murray v. Public Service Com- 
mission, supra, decided prior to adop- 
tion of Utah Act, the Idaho supreme 
court held that the Idaho Act which 
is identical with Utah Act required the 
Commission to fix utility rates upon a 
fair value rate base. The company 
also urges that the supreme court of 
California in San Joaquin Light & P. 
Corp. v. Railroad Commission, 175 
Cal 74, PUR1917E 37, 165 Pac 16, 
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under the California Act, which was 
at that time (1917) identical with the 
present Utah Act approved a fair value 
rate base. The company concludes: 
“It is plain that when the Utah law 
was enacted both California and Idaho 
were definitely committed to the value 
rule for rate-making purposes.” 
While the Idaho court in Mur- 
ray v. Public Service Commission [27 
Idaho 603, PUR1915F 436, 440, 442, 
150 Pac 47, LRA1916F 756] re- 
ferred to a “fair and safe return on 
investment” it is clear that the 
court purported to follow the rule of 
Smyth v. Ames (1898) 169 US 466, 
42 Led 819, 18 S Ct 418, for the fix- 
ing of utility rates. It held that there 
was error in the refusal of the Idaho 
Commission to find the present fair 
value of a water right. The Idaho 
Commission had ignored value and al- 


lowed the utility only the cost of ac- 


quiring the water right. The court 
stated: “The value to be considered 
by the Commission is the present, fair 
value of the water right at the time 
the rate is fixed. The original cost is 
not at all conclusive, if it can be shown 
that it now has a different value, al- 
though the original cost is, as in all 
cases, an element which may be con- 
sidered.” But the opinion of the 
court was placed on constitutional re- 
quirements rather than upon the re- 
quirements of the Idaho Public Utility 
Act. The section of the Idaho Act, 
§ 59-523, Idaho Code 1932, which 
is identical to the provision of the 
Utah Act relied upon by the Com- 
pany is not even cited. The case, 
while showing that the Idaho court ad- 
hered to the fair value of rule of Smyth 
v. Ames, supra, does not show that 
Idaho court had construed the com- 
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parable Idaho statute as a legislative 
mandate to the Commission to fix 
utility rates on a fair value rate base. 
The case does not, therefore, aid us in 
construing the Utah Act. The same 
is true of San Joaquin Light & P Corp. 
v. Railroad Commission, supra. The 
court there approved rates predicated 
upon a fair value rate base, but in so 
doing did -not place its holdings on 
particular statutes. There is no inti- 
mation in the opinion that the court 
believed that the legislature had by 
statute required the Commission to 
use fair value as the rate base. 

[4] The company’s second argu- 
ment designed to have us construe the 
Utah Act as a directive to the Com- 
mission to fix rates in relation to fair 
value is that the Utah Commission has 
consistently so construed the statutes 
and that such administrative interpre- 
tations are entitled to great weight. 
The proposition of law implicit in this 
argument is well settled. Consistent 
administrative interpretations over 
the years by the officers charged with 
the duty of applying the statute and 
making each part work efficiently and 
smoothly are entitled to great weight 
by the courts. United States v. 
American Trucking Associations 
(1940) 310 US 534, 84 L ed 1345, 
1356, 35 PUR(NS) 486, 60 S Ct 
1059, 1067; State Board of Land 
Comrs. v. Ririe (1920) 56 Utah 213, 
190 Pac 59; Mutart v. Pratt (1917) 
51 Utah 246, 170 Pac 67; Decker v. 
New York Life Ins. Co. (1938) 94 
Utah 166, 76 P(2d) 568, 115 ALR 
1377; Murdock v. Mabey (1922) 59 
Utah 346, 203 Pac 651; In Re Lam- 
bourne’s Estate (1939) 97 Utah 393, 
93 P(2d) 475. 
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Closely allied to this argument is 
the third argument in which the com- 
pany seeks to invoke the principle of 
law that when the legislature re-adopts 
a statute or act without change after 
uniform and notorious construction by 
officers required to administer it the 
presumption is that the legislature 
knew of such construction and adopt- 
ed it in reénacting the statute. This 
doctrine has been criticized (see 54 
Harvard Law Review p 1311, Article 
by A. H. Feller) but it nevertheless is 
supported by considerable authority. 
State Board of Land Comrs. v. Ririe, 
supra; Van Veen v. Graham (1910) 
13 Ariz 167, 108 Pac 252; Louisville 
v. Louisville School Board (1904) 
119 Ky 574, 84 SW 729; State ex rel. 
Platte v. Sheldon (1907) 79 Neb 455, 
113 NW 208. 

The Commission contends that these 
principles have no application because 
it contends the Utah Act has not been 
uniformly construed as a mandate 
from the legislature to fix utility rates 
on a fair value rate base. The com- 
pany takes the position that “from the 
beginning of 1917 down to and includ- 
ing the filing of its original complaint 
in the case now under review, [the 
Commission has] adhered consistently 
to the rule that the value of property 
devoted to the public service must be 
ascertained as a rate base.” The com- 
pany cites 23 cases decided by the Utah 
Commission in which the fixing of 
rates was involved and it contends that 
in every one of these cases the Com- 
mission adhered to a fair value rate 
base. 

We have examined each of the 23 
cases cited. From them it appears 
that the Commission has in the past 
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consistently adhered to the fair value 
rule of Smyth v. Ames, supra. State- 
ments similar to the following taken 
from Utah Gas and Coke Co. Case No. 
233, 3 Utah PUC 75, PUR1920C 
854, 857, are found throughout the 
discussions in many of these cases: 
“The Commission takes occasion to 
say that it is in full harmony with the 
well-established and economically cor- 
rect rule that public service corpora- 
tions should be permitted to earn ‘a 
fair return upon the reasonable value 
of the property at the time it is being 
used for the public.’”” Yet not one of 
these cases construed the Public Util- 
ities Act of Utah as a mandate to the 
Commission to fix utility rates on a 
fair value rate base. In fact in Case 
No. 6, in Re Utah Light & Traction 
Co. PUR1918B 497, 504, the Com- 
mission concluded that “when the 
legislature enacted the Public Utilities 
Commission Law, its intention was to 
delegate all its power in respect to rate 
regulation to such Commission. That 
was one of the chief reasons for the 
creation of the Public Utilities Com- 
mission.” It is apparent that the 
Commission thought the limitation 
placed upon the rate-making power of 
the Commission, which limitation re- 
quired the Commission to fix rates up- 
on a fair value rate base, was a restric- 
tion upon legislative power by prin- 
ciples of substantive constitutional 
law. So that while the Commission 
throughout its various opinions ad- 
hered to the fair value rule of Smyth 
v. Ames, supra, it indicated that it did 
so because it understood that it was 
required to do so by the court decisions 
applying constitutional law. The 
cases cannot be construed as holding 
that the Public Utilities Act contained 
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a mandate to the Commission to fix 
rates on a fair value rate base. 

In Case No. 87, in Re Utah Gas & 
Coke Co. 2 Utah PUC 27, the Com- 
mission did discuss the language PUR 
1919D 645, 649, (§ 764-21) relied 
upon by the company. However, the 
Commission did not say that this lan- 
guage required the Commission to 
find value and fix rates upon a fair 
value rate base. What the Commis- 
sion did say was that: “In determin- 
ing just and reasonable rates, the basis 
of calculation is the fair value of the 
property used and useful for the con- 
venience of the public. The authority 
granted to the Commission to ascer- 
tain the value of public utilities is con- 
tained in § 18 of Art 4, Chap 47, 
Compiled Laws of Utah, 1917 (quot- 
ing it.)” (This section was identical 


with § 76-421 relied upon by the 


company.) The company would have 
us construe this language to say that 
“The Commission is required by this 
section to find value and fix rates upon 
a fair value rate base.” We think it ap- 
parent from the whole of this case that 
the Commission believed that the man- 
date to fix rates on value came from 
the court decisions which followed 
Smyth v. Ames, supra, and that the 
statute was but the authorization, the 
delegation of power, to the Commis- 
sion empowering it to undertake pro- 
cedure to ascertain value; that the 
mandate came not from the legislature, 
but from the courts. 

The situation in respect to the Com- 
mission cases is this: The Commission 
has consistently approved the fair 
value rule of Smyth v. Ames. Its 
former opinions indicated that it did 
so because it interpreted the various 
Federal and state court decisions as re- 
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quiring it. In one case the Commis- 
sion interpreted the Public Utilities 
Act as an attempt by the legislature to 
delegate all its rate-making power to- 
the Commission. None of the cases 
construed the act as a mandate to fix 
rates on a value rate base. When the 
substantive constitutional limitation 
imposed by the United States Supreme 
Court in Smyth v. Ames was removed, 
the Commission, in so far as its past 
decisions were concerned, could con- 
sistently and logically hold that it was 
no longer required to fix utility rates 
in accordance with the rule of Smyth 
v. Ames. 

[5, 6] The company next points out 
that when the Utah Public Utilities 
Act was enacted in 1917, constitu- 
tional substantive law required adher- 
ence to the fair value principle of rate 
making. It contends that it must 
therefore be held that the Utah Act 
was enacted in reference to and in- 
corporated the constitutional restric- 
tion of the fair value rule of Smyth v. 
Ames. If the legislature by statute had 
expressly restricted the powers of the 
Commission to conform with the pre- 
vailing rule of constitutional law, this 
last mentioned factor would be a logi- 
cal explanation of such restriction. 
But the fact that such constitutional 
restrictions existed at the time of the 
enactment is hardly justification for 
construing the act narrowly. It is 
equally logical to hold that the legisla- 
ture intended to delegate all the powers 
of rate making to the Commission that 
it could constitutionally delegate sub- 
ject only to express statutory restric- 
tions. The removal of the constitu- 
tional barrier erected by Smyth v. 
Ames unleashed the power of the Com- 
mission and permitted it to expand into 
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fields previously restricted by earlier 
court decisions. 

The statute cannot be construed as 
requiring the Commission to fix utility 
rates on a value rate base. The legis- 
lature gave full rate-making power to 
the Commission subject only to the 
limitations of procedural due process 
and the requirement that rate estab- 
lished be just and reasonable. This 
standard “just and reasonable’ has 
been held to be the same as the consti- 
tutional standard. Federal Power 
Commission v. Natural Gas Pipeline 
Co (1942) 315 US 575, 86 L ed 1037, 
42 PUR(NS) 129, 62 S Ct 736. At 
the time of Smyth v. Ames a rate 
could not be just and reasonable in 
the constitutional sense unless it per- 
mitted a fair return on fair value. 
This concept has, as pointed out above, 
been overruled. It would be contrary 
to common sense to hold that the legis- 
lature meant “just and reasonable” 
only as defined by the courts at the 
time of Smyth v. Ames and to hold 
that the legislature would, in order to 
authorize the Commission to use pru- 
dent investment, be required to reénact 
the statute saying that it meant “just 
and reasonable” as that term is con- 
strued today. To the cohtrary, it 
must be assumed that the legislature 
contemplated that the concept of that 
which is “just and reasonable” might 
change with social trends. Possibly 
that is why the legislature did not 
prescribe a definite formula to be ap- 
plied to every case without variation. 
The term “just and reasonable” is not 
an absolute. The legislature need not 
amend the statute to permit the Com- 


mission to apply the present judicial 
interpretation of what is “just and rea- 
sonable.” The Commission did not 
err in refusing to fix rates upon a fair 
value rate base. 

The company next contends that 
even though it be determined that the 
Commission had the authority to dis- 
card the “fair value” theory and to 
substitute therefor “prudent invest- 
ment” in ascertaining a proper base 
for fixing utility rates, the Commission 
nevertheless erred in excluding from 
the “prudent investment” base certain 
items of cost. This specification of 
error has been divided by counsel into 
four parts for the purpose of discus- 
sion. Exception is first taken to the 
exclusion from the rate base of certain 
fees (hereinafter referred to as “Phoe- 
nix Fees’) paid by the company to 
affiliate companies for construction of 
electric plant. 


Phoenix Fees 


[7] In addition to the acquisition 
by the company of the electric proper- 
ties of 46 other companies, the com- 
pany undertook considerable new con- 


struction. Substantially all of the 
heavy construction between the date of 
the organization of the company and 
1936 was done by the Phoenix Com- 
panies.” The Phoenix Companies 
were wholly owned by Electric Bond 
and Share Company. These Phoenix 
Companies performed construction 
work for various Electric Bond and 
Share affiliate companies throughout 
the country, including Utah Power & 
Light Company, on a cost-plus basis. 

Under the terms of these cost-plus 





7 “Phoenix Companies” refers to Phoenix 
Construction Company (a Connecticut cor- 
poration, the name of which was changed in 
1918 to Phoenix Utility Company) and to 


56 PUR(NS) 


Phoenix Engineering Company which was 
organized in 1933 and which took over the 
business and operations of Phoenix Utility 
Company. 
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contracts, the company paid to the 
Phoenix Companies all the costs of 
construction plus additional fees aver- 
aging about 3% per cent of total cost. 
The Commission found that the fees 
so paid by the company to the Phoenix 
Companies constituted intercompany 
profits and concluded that these 
amounts paid as profits to affiliate 
companies could not be properly in- 
cluded in the rate base. The amount 
paid to the Phoenix Companies and 
thus excluded from the rate base was 
$997,472.27. 

There is no evidence to show that 
the fees thus paid to the Phoenix Com- 
panies were exorbitant. The work 
was properly and skillfully done. 
There is nothing to indicate that the 
work could have been done more 
cheaply or efficiently had the work 
been let to nonaffiliated construction 


concerns under competitive bidding. 
The company at the time when the 
work was done did not have the facili- 


ties to do the work for itself. Had the 
work been let to other nonaffiliate con- 
cerns, similar costs would have been 
incurred. It thus appears that the 
sole ground for the exclusion from the 
trate base of the Phoenix fees was that 
said fees represented profits to affiliates 
and as such were not properly includ- 
able. 

The Commission urges that in this 
regard the corporate entities of these 
various affiliate corporations must be 
disregarded and that these payments 
to Phoenix Companies should be in 
substance considered as payments by 
the company to itself. It would appear 
self-evident that had the company had 
its own construction department which 
had done this construction work, it 
could not have paid itself a profit nor 
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had profits included in the rate base. 
This would be true regardless of how 
cheaply or efficiently the work was 
done. The company could not pyra- 
mid its rate base by including therein 
profits paid by it to itself. 

The situation would be little 
changed by placing a corporate veil be- 
tween the company and its construc- 
tion department. If the incorporated 
construction department were still 
fully owned and controlled by the com- 
pany, it would essentially still be a case 
where the parent would be doing the 
construction work for itself. This 
would be especially true if the sub- 
sidiary corporation had no separate 
substantial assets or capital of its own. 
The amount of capital devoted to the 
public service would remain un- 
changed. There would be no justifica- 
tion to add anything to the rate base 
over and above the actual cost of con- 
struction. We need not consider the 
situation under which the subsidiary 
corporation has sustantial separate as- 
sets of its own, for as will be subse- 
quently noted, the Phoenix Com- 
panies had no assets. In the case of a 
“dummy” corporation organized with- 
out substantial assets of its own to do 
construction work for the parent cor- 
poration there is no reasonable basis 
as far as rate making is concerned up- 
on which it could be paid anything 
more than actual costs. Any profits 
paid to it would redound to the bene- 
fit of the parent corporation with the 
result that the profits would in effect 
be returned to the parent corporation. 
If this expenditure by the parent to 
pay the subsidiary a profit were also 
written into the rate base so that it 
could be recouped from the public the 
parent corporation would in effect 
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have its cake and eat it too. Such fic- 
titious “write-ups” should not be per- 
mitted. 

The underlying principle is not 
changed by the addition to the picture 
of a holding company (Electric Bond 
and Share) which owns both the con- 
struction corporation and the operat- 
ing utility. Alabama Power Co. v. 
Federal Power Commission (1943) 
47 PUR(NS) 257, 134 F(2d) 602. 

It was admitted on behalf of the 
Company by counsel that the Phoenix 
Companies were in effect the construc- 
tion department of Electric Bond and 
Share Company; that Electric Bond 
and Share functioned through the 
Phoenix Companies. The Phoenix 
Companies were organized primarily 
for the purpose of enabling the parent 
company (Electric Bond and Share) 
to in effect qualify to do business un- 
der the laws of the various states and 
to provide a method of segregating the 
accounts for construction work from 
its other business. No attempt was 
made to hold the Phoenix Companies 
apart as distinct entities from Electric 
Bond and Share. The payments of 
these profits (Phoenix Fees) to the 
Phoenix Companies was in effect a 
payment direct to Electric Bond and 
Share. 

The Commission held and the evi- 
dence discloses that the Phoenix Com- 
panies had no assets of theirown. The 
Phoenix Utility Company, successor 
to other Phoenix Companies, had only 
nominal capitalization and substantial- 
ly no direct overhead costs or admin- 
istrative organization distinct from 
that of Electric Bond and Share Com- 
pany. With this nominal capitaliza- 
tion (only 20 shares of outstanding 
stock valued at $100 per share) the 
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Phoenix Companies completed nearly 
$37,000,000 in construction for its as- 
sociate, the Utah Power & Light 
Company. In view of the evidence 
showing that every service rendered by 
Electric Bond and Share Company 
was billed as an item of cost; that all 
employees were compensated by the 
company ; that part of the overhead ex- 
pense of New York offices was allocat- 
ed to the Utah construction; and the 
further fact that there were no assets 
or employees of Electric Bond and 
Share that were shown to have been 
devoted to or employed in connection 
with construction for the company 
which were not paid for by the com- 
pany, we cannot hold that the Com- 
mission was arbitrary in refusing to 
include in the rate base an additional 
amount representing additional pay- 
ments to Electric Bond and Share 
Company in connection with this con- 
struction. 

The Phoenix Companies operated 
in the field with the assets of the 
operating utility for which the work 
was being done. Thus while the $37,- 
000,000 in construction was being 
done for the company, it was in reality 
done with the company’s assets. It 
was as though the Electric Bond and 
Share Company had loaned its con- 
struction department to the company 
in the same way at it might loan a 
skilled employee. The salaries of all 
employees of the Phoenix Companies 
who were connected with the construc- 
tion for the company were paid by the 
company, as were all other labor costs. 
A proportionate share of overhead and 
office expenses was allocated to the 
cost of the jobs being done for the 
company. Phoenix purchased ma- 
terials in the company’s name and for 
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its account. There is no evidence 
which would even raise an inference 
that any assets of the Electric Bond 
and Share Company or any other affili- 
ate were used without compensation in 
construction of Utah plant. 

The position taken by the company 
regarding the failure of the Commis- 
sion to include these Phoenix fees in 
the rate base is not new to the courts. 
A similar contention was made in 
Pennsylvania Power & Light Co. v. 
Federal Power Commission (1943) 
52 PUR(NS) 275, 282, 139 F(2d) 
445, 450. The Phoenix Companies 
had done construction work for the 
Pennsylvania Power & Light Com- 
pany and were paid cost-plus a 3 per 
cent fee. The Federal Power Com- 
mission refused to include the amounts 
expended in paying this 3 per cent fee 
in the rate base. In holding that the 
Commission had not erred the court 
stated : 

“The facts of the present case jus- 
tify the Commission’s conclusion that 
a close relationship existed in the Elec- 
tric Bond and Share holding company 
system among the licensee (Pennsyl- 
vania Power & Light), Phoenix and 
Electric Bond and Share. Since the 
incorporation of Phoenix in 1906 as a 
construction company Electric Bond 
and Share has owned its total out- 
standing stock of 20 shares having a 
par value of $100 each. Aside from 
its name Phoenix has no genuine cor- 
porate existence. It operates with no 
funds of its own, has no construction 
equipment, no officers or employees of 
its own but only such as are supplied 
by Electric Bond and Share or by the 
operating companies, and pays none of 
their salaries. It operates only within 
the Electric Bond and Share system 
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and obtains none of its contracts as a 
result of competitive bidding. 

“Phoenix and the licensee are thus 
both puppets in the Electric Bond and 
Share system. Moneys paid by the 
licensee to Phoenix at the behest of 
Electric Bond and Share and desig- 
nated as a fee for construction work 
might without altering the essential 
nature of the transaction have been 
paid by the licensee directly to the cor- 
poration which pulled the strings, 
Electric Bond and Share. The Com- 
mission was amply justified in its con- 
clusion that by reason of the control 
exercised by Electric Bond and Share 
over both Phoenix and the licensee and 
the intercorporate relationship there 
was no arm’s length dealing in the 
arrangement whereby the licensee 
agreed to pay Phoenix a fee of 3 per 
cent of the cost of constructing the 
project. The fee thus exacted by 
Electric Bond and Share for its cor- 
porate dummy was not a legitimate 
item of cost.” 

Certiorari was denied by the United 
States Supreme Court in (1944) 321 
US 798, 88 L ed —, 64 S Ct 938. 
To the same effect see Alabama Pow- 
er Co. v. Federal Power Commission 
(1943) 47 PUR(NS) 257, 134 F 
(2d) 602; Alabama Power Co. v. Mc- 
Ninch (1937) 68 App DC 132, 21 
PUR(NS) 225, 94 F(2d) 601; Col- 
orado Interstate Gas Co. v. Federal 
Power Commission (1944) 54 PUR 
(NS) 1, 142 F(2d) 943. 


Organization Expense 


[8] The next major item which the 
company contends was improperly ex- 
cluded from the rate base is an amount 
which was expended by the company 
for organization services rendered by. 


56 PUR(NS) 





UTAH SUPREME COURT 


Electric Bond and Share Company. 
There is no dispute concerning the 
fact that a sum in excess of $350,000 
was actually paid by the company to 
Electric Bond and Share Company. 
The company admitted that it could 
not support or prove the considerations 
for such payment but contends that it 
was all properly paid for services 
actually rendered. The company con- 
tends that the Commission allowed 
only $595.75 for organization ex- 
penses. This same point was argued 
to the Commission. In its report 
the Commission said that the com- 
pany was in error “wherein it states 
that the staff has allowed only $595.75 
for organization expense. The record 
is clear that $47,000 has been includ- 
ed in plant accounts for the cost of pro- 
motion and organization services. The 
contention that estimated amount of 
$350,000 should be allowed appears 
to be an attempt to justify an amount 
appearing on the company’s books 
which is an improper write-up and not 
cost of organization.” 

From the record it appears that the 
Commission did allow approximately 
$47,000 for organization expenses. 
This fact was acknowledged by witness 
Richard H. Jones who testified for the 
company. There is no satisfactory 
evidence from which this court could 
conclude that the Commission was 
arbitrary or that this was an insuf- 
ficient allowance. Counsel for the 
company admitted that the $350,000 
estimate claimed by the company could 
not be supported by documentary evi- 
dence. On the bill to the company 
there was a $310,000 item identified 
only as “Promotion Services, Electric 
Bond and Share Company.” This 
item is also referred to as an “award” 
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to Electric Bond and Share Company. 
In a letter by L. B. Wiegers, secretary 
and treasurer of Electric Bond and 
Share Company, it is reported that 
said comany could not give a more de- 
tailed explanation of the amounts 
“awarded” to it. Under this state of 
the record we are not prepared to hold 
that the Commission was arbitrary in 
not allowing more. 


Preferred Stock Expense 


[9] Exception is also taken to the 
fact that the Commission refused to 
include in the rate base sums expend- 
ed in the promotion of sales of pre- 
ferred stock. These sums total over 
$1,000,000. The largest single item 
contained therein is the sum of $791,- 
000 which was paid to the Utah Se- 
curities Corporation (an Electric Bond 
and Share subsidiary) as compensa- 
tion for selling preferred stock to the 
Electric Bond and Share Company. 
The intercorporate relationship be- 
tween these three corporations was 
such that we cannot hold that the 
Commission was arbitrary in refusing 
to include this item. Stripped to the 
bare facts, the company paid to an af- 
filiate $791,000 as compensation for 
that affiliate’s work in inducing a third 
affiliate, Electric Bond and Share 
Company, to purchase this preferred 
stock. From the record the conclu- 
sion is inescapable that one group of 
men formulated the policies for all 
three companies and determined that 
Electric Bond and Share should buy 
this preferred stock from the company 
and that the sale should be made 
through another affiliate to enable the 
system to drain off this large sales 
commission. The Commission was 
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not required to include the amounts so 
paid in the rate base. 

[10] Various other amounts ex- 
pended in the sale of preferred stock 
and excluded from the rate base fall 
in a different class. At least a portion 
of these other amounts was properly 
expended. They undoubtedly repre- 
sent legitimate expense of financing 
the company. The ‘Commission did 
not hold to the contrary. It excluded 
these items on the theory that they 
were expenditures that added nothing 
to the property of the corporation ; that 
they should be considered as items of 
expense to be recovered from revenues, 
and that they should not be included 
in plant account. It took the view that 
since these items of expenditure did 
not represent tangible plant assets they 
should be recovered by the utility out 
of the return earned on its property. 


We are thus confronted with the ques- 


tion of law: Has the utility a right 
to have the cost of the issuance and 
sale of its preferred stock included as 
a plant asset in the rate base upon 
which it will be permitted to earn a 
fair return? 

The Commission quoted from the 
report by the National Association of 
Railroad Utility | Commissioners 
(1936, 48th Annual Convention), at 
pp. 62, 63, in connection with the 
adoption of the present Uniform Sys- 
tem of Accounts as a basis for refus- 
ing to include this preferred stock ex- 
pense in the rate base. This quota- 
tion follows: ‘‘ ‘Commissions and ex- 
penses on the issuance and sale of 
capital stock do not give rise to prop- 
erty and should not be included in the 


utility plant accounts of the utility. - 


Such items represent a cost of money 
and should be recovered by the utility 
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out of the return earned on its prop- 
erty. There is essentially no differ- 
ence between commissions and ex- 
penses on capital stock issues and dis- 
count and expense on bond issues. 
Both represent a cost of money to the 
utility. The amortization of bond dis- 
count and expense has been rightfully 
considered a part of the interest cost of 
the issue and as such has been consid- 
ered recoverable out of the return 
earned on the property. Commissions 
and expenses on capital stock should 
be treated in the same manner.’ ”’ 

Two witnesses (Gadsby and Jones) 
for the company testified that they did 
not believe that this expense of issuing 
and selling preferred stock should be 
included as a factor both in establish- 
ing the rate of return and in the rate 
base—that it should only be included 
in one of these two places. 


Gadsby referred to the cost of sell- 
ing preferred stock as one of the argu- 
ments for a higher rate of return. On 
the other hand, witness Thain for the 
Commission testified that this pre- 
ferred stock expense would have been 
properly included in plant account in 
1934 when a different system of ac- 
counting was used and that its present 
removal from the plant account was 
because of a change in accounting sys- 
tems. 

As we view this problem it ap- 
pears that the expenses of issuing and 
selling preferred stock cannot be in- 
cluded in the rate base and also be 
taken into account in fixing the rate of 
return. Further, that if they be once 
recouped from the public, they should 
no longer be included in either place. 
But until once recouped from the pub- 
lic and if legitimate items of expense, 
and some of these were, it would ap- 
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pear that the company should be al- 
lowed to include these expenses as a 
part of the rate base or in the alterna- 
tive to recover said expenses out of the 
return earned on its property. No 
cases have been cited by either the 
Commission staff or by the company 
which deal with this problem. How- 
ever, since the expenses do not repre- 
sent property nor tangible assets in the 
company, we are of the opinion that 
the Commission should not be re- 
quired to include such items in the 
rate base. This is essentially a prob- 
lem in accounting and as such should 
be left to the discretion of the Com- 
mission. 


System Cost of Leased Property 


[11] The last specific item which 
the company contends was improper- 
ly excluded from the rate base relates 
to system cost of properties leased 
from Utah Light & Traction Com- 
pany. The Utah Light & Traction 
Company was organized in 1914 by 
the Electric Bond and Share group to 
acquire the properties of the Utah 
Light & Railway Company and the 
Salt Lake Light & Traction Com- 
pany. These two latter companies 
were controlled by the Oregon Short 
Line Railroad Company through the 
ownership of stock and _ securities. 
Through negotiations with the Oregon 
Short Line Railroad group the Utah 
Light & Traction Company acquired 
all of the property and assets of the 
Utah Light & Railway Company and 
the Salt Lake Light & Traction Com- 
pany. The properties thus acquired 
" consisted of electric properties, a street 
railway system, certain artificial gas 
properties, and steam heating proper- 
ties. 
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The company entered into a lease 
agreement with the Traction Com- 
pany under which the company leased 
the electric properties thus acquired. 
The problem arose as to how these 
leased properties were to be represent- 
ed in the rate base of the company. 
In the case of all other properties ac- 
quired by the company system cost 
(the cost of acquisition paid by the 
first company in the Electric Bond and 
Share group) was recommended by 
the Commission’s staff and adopted 
by the Commission as the correct rate 
base. For this reason the company 
contends that the Commission should 
have included this leased property at 
the actual cost paid by the Traction 
Company for the property when it was 
purchased from the Oregon Short 
Line Railroad Company — group. 
This, the company contends, would 
have been the equivalent of allowing 
system cost. The Commission re- 
fused to adopt this view and in lieu 
thereof allowed only the original cost 
of constructing said properties. By 
allowing original cost rather than sys- 
tem cost, all intangibles such as good 
will, going concern value, etc., were 
eliminated. Only the actual original 
cost of constructing the physical 
properties was allowed. There was a 
difference of $1,800,000 between the 
company’s claimed system cost and the 
original cost figure allowed by the 
Commission. It is this $1,800,000 
item which the company contends was 
improperly excluded from the rate 
base. 

The argument that this $1,800,000 
should have been included in the rate 
base is predicated upon the proposi- 
tion that system cost of these electric 
properties exceeded the original cost 
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of said properties by that amount. At 
the outset the Commission challenged 
the correctness of this proposition. 
The electric properties were acquired 
as a part of a transaction involving the 
sale of four separate groups of proper- 
ties—to wit: the electric properties, 
the railway system, the artificial gas 
and the steam heating properties. At 
the time of acquisition no attempt was 
made to segregate the amount of the 
total purchase price to be allotted to 
any particular property. It is referred 
to as a “basket transaction” under 
which a “basket” of properties was 
sold for a total, unsegregated purchase 
price. The company freely admitted 
that there was no documentary evi- 
dence by which it could now be told 
how much of said total price should 
have been allocated to the electric 
properties. The company’s evidence, 


designed to show that 58.9 per cent of 
the total purchase price should be allo- 
cated to the electric properties, was 
found by the Commission to be not 


convincing. It amounted to little 
more than a rough estimate based on-a 
segregation of the earnings of these 
various properties. } 
Further there is some disagreement 
concerning the amount actually paid 
by the Traction Company as the total 
purchase price. The company con- 
tends that a total of $16,260,905.34 
was paid for all the properties. This 
figure was apparently arrived at by 
adding the cost of capital stock issued 
($1,024,215.39) to the amount of 
funded debt assumed ($15,476,000) 
and subtracting therefrom net sundry 
assets in the amount of $239,310.05. 
The Commission questioned the cor- 
rectness of this figure by noting that 
the company had failed to consider 
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plant accounts, the reserve for depre- 
ciation and surplus in its computation. 
In view of the indefinite nature of this 
evidence as to the amount of the total 
purchase price which should have been 
allocated to the electric properties and 
in view of the question regarding the 
total purchase price paid, we cannot 
say that the Commission was arbitrary 
in not accepting the company’s esti- 
mate and in using in lieu thereof the 
company’s own book figures regarding 
the original cost of these electric 
properties. 

We do not understand that the 
company seriously contends that this 
$1,800,000 was absolutely correct 
and that this is the exact figure which 
should have been adopted. Rather it 
complains because the Commission re- 
fused even to attempt to estimate the 
system cost of the electric properties. 
It contends that the evidence was suf- 
ficiently clear to enable the Commis- 
sion to make an estimate concerning 
the amount that should have been al- 
located to the electric properties and 
that every inference from the evidence 
is that the system cost (the amount 
actually paid by the Traction Com- 
pany) was higher than original cost 
(the amount it originally cost to con- 
struct). 

It should be noted that in regard to 
all other property which was repre- 
sented in the rate base by including the 
system cost of said property, the com- 
pany actually owned the property. But 
in regard to this property all the com- 
pany had was a lease—it did not ac- 
quire the property. We are not pre- 
pared to hold that the Commission was 
required to include in the rate base the 
price which the Traction Company 
paid for this property. The Traction 
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Company still owns it— it is not unrea- 
sonable or arbitrary to hold that the 
Traction Company should absorb the 
cost of the intangible assets, such as 
good will and going concern value (if 
any such intangible values in fact ex- 
isted) which were incident to the pur- 
chase of this property from the Oregon 
Short Line Railroad Company group. 
When this last-mentioned factor is 
taken together with the fact that the 
evidence designed to show that the sys- 
tem cost which should be allocated to 
the electric properties and was consid- 
erably higher than original cost, is 
nothing more than a rough estimate, it 
appears that we should not hold that 
the Commission was unreasonable and 
arbitrary in excluding this estimated 
figure of $1,800,000 and accepting in 
lieu thereof the company’s original cost 
figures. 


Trended Cost 


[12] The company next urges that 
the Commission was arbitrary in re- 
fusing to give effect to evidence con- 
cerning the investment which would 
have been necessary to acquire and 
construct the physical properties had 
the dollars which were spent in past 
years for the acquisition and construc- 
tion of said properties been the equiva- 
lent in purchasing power of the 1941 
dollar. This evidence, disclosed by 
the testimony and exhibits of witness 
Benjamin L. Smith, purported to show 
that the 1941 and 1942 dollar had a 
lower purchasing power than the dol- 
lars which were spent in past years; 
that if the company had used dollars 
with purchasing power equal to the 
1941 or 1942 dollar, considerably 
more dollars would have had to have 
been used to acquire and construct 
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these properties. Counsel for the com- 
pany in its brief stated that “the com- 
pany’s purpose in introducing such 
testimony was to present evidence of 
value which would be helpful to the 
Commission in reaching a just con- 
clusion as to the fair value of the prop- 
erty of the company used and useful in 
rendering service to its customers in 
the state of Utah. . . .” 

In view of this avowed purpose, it 
would seem that our holding that the 
Commission was not required to find 
the “present fair value’ of the com- 
pany’s property, and our holding that 
the Commission was not required to 
give effect to evidence regarding 
“value,” should completely dispose of 
this contention. If the Commission 
was not required to find value nor to 
give effect to evidence regarding value, 
it could not be held to have been ar- 
bitrary had it completely disregarded 
this evidence which was adduced solely 
for the purpose of showing value. 

In regard to this evidence the Com- 
mission said: ‘We believe that the 
theory adopted by this witness 
[Smith] is fundamentally unsound. 
It should not be used as a guide to fair 
return or capital requirements of the 
company because investments are not 
made on such a wholly impractical 
basis. The investment in utility bonds 
and preferred stocks is made on the 
basis of a fixed return and the return 
on utility common stock is considered 
in connection with the fair rate of re- 
turn. It is idle to argue that the obli- 
gations of the ratepayers to the com- 
pany should be based on the fluctuat- 
ing value of the dollar when the com- 
pany has no such obligation to its in- 
vestors.” 50 PUR(NS) at p. 147. 
We deem the various propositions as- 


166 





UTAH POWER & LIGHT CO. v. PUBLIC SERVICE COMMISSION 


serted in this statement by the Com- 
mission to be essentially sound. They 
will bear some amplification. 

In his concurring opinion in Mis- 
souri ex rel. Southwestern Bell 
Teleph. Co. v. Public Service Commis- 
sion, 262 US 276, 307, 67 L ed 981, 
PUR1923C 193, 215, 43 S Ct 544, 
553, 31 ALR 807, Justice Brandeis 
said that: ‘About 75 per cent of the 
capital invested in utilities is repre- 
sented by bonds. He who buys bonds 
seeks primarily safety. If he can ob- 
tain it, he is content with a low rate 
of interest. Through a fluctuating 


rate base the bondholder can only lose. 
He can receive no benefit from a rule 
which increases the rate base as the 
price level rises; for his return, ex- 
pressed in dollars, would be the same, 
whatever the 


pany.” 


income of the com- 
This observation made by 
Justice Brandeis would also hold true 
as to preferred stockholders. The re- 
turn which a preferred stockholder is 
to receive on his investment is a fixed 
return. He can gain nothing from 
having a fluctuating base which varies 
with the purchasing power of the dol- 
lar. The number of dollars which he 
would receive would not increase with 
an increase in company income. He 
like the bondholder could not gain by 
the adoption of a rate base that would 
fluctuate as the dollar changed in value. 

It would be the common stockholder 
who could expect to reap any benefits 
that would inure to the company as a 
result of tying the rate base to the 
fluctuating value of the dollar. If this 
factor is to be taken into account for 
the benefit of the common stockhold- 
ers, we agree with the Commission 
that it can best be given effect in fixing 
the rate of return which is to be al- 
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lowed. A fluctuating rate of return 
would be a much better way to control 
the amount which the common stock- 
holder should receive than a fluctuat- 
ing rate base. In its report the Com- 
mission stated that the effect which 
changing price levels would:have upon 
the fair return to the company “will 
be adequately recognized and com- 
pensated for in the rate of return which 
we shall apply to the just and proper 
rate base.” 50 PUR(NS) at p. 158. 
The Commission cannot be held to 
have been arbitrary in refusing to give 
effect to the evidence of cheaper dol- 
lars of 1941 and 1942. 


The Pattern Year 


[13] At the conclusion of the hear- 
ing the Commission found that the 
company had been earning in excess 
of a fair return on a just and proper 
rate base. The company had net elec- 
tric operating revenues of $5,343,859 
in 1941. Six per cent (the rate of 
return found by the Commission to be 
reasonable) on the rate base which the 
Commission found to be just and 
proper would have yielded only $3,- 
838,215. From this the Commission 
concluded that the company had 
earned $1,504,644 more than a fair 
return in 1941. The Commission un- 
dertook to formulate a rate reduction 
order which would reduce company 
revenues to the proper level. It used 
1941 as a pattern year or a guide to 
estimate the annual operating expenses 
and the number of kilowatt hours that 
the company could reasonably be ex- 
pected to sell each year in the imme- 
diate future. 

The rate order directed the com- 
pany to formulate a schedule of 
charges for electrical energy so as to 


56 PUR(NS) 





UTAH SUPREME COURT 


reflect reductions in price per kilowatt 
hour which, when applied to the 1941 
volume of sales, would amount to a re- 
duction in gross receipts of not less than 
$1,504,644. In making this order the 
Commission concluded that: “There 
is no presently foreseeable condition 
which would warrant a conclusion that 
future revenues or earnings would be 
less than those of the year 1941.” 50 
PUR(NS) at p. 171. So long as 
operating expenses do not substantial- 
ly exceed those of 1941 and the volume 
of sales of electrical energy remains 
substantially the same as in 1941, the 
company will, on these new rates, be 
able to obtain a fair (6 per cent) rate 
of return on the established rate base. 

The company contends that 1941 
was an abnormal year and that it could 
not be used as a guide to future rev- 
enues and expenses of the company. 


The argument implicit in this conten- 
tion is that sales were abnormally 
high and/or that expenses were ab- 


normally low in 1941. The company 
also urges that the Commission should 
have taken company experience over 
several years as the true pattern. The 
company, in support of its argument 
that sales in future years cannot be ex- 
pected to equal the volume attained in 
1941, produced evidence calculated to 
show that Utah Copper Company 
would soon supply its own electrical 
needs. Utah Copper Company, in 
1941, was the company’s largest pur- 
chaser—it purchased nearly 50 per 
cent of all power sold by the company 
in Utah. 

In attacking the choice of the year 
1941 as the pattern year the company 
seems to take the position that the 
Commission is only trying to fix post- 
war rates. It seems to forget that the 
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rates established will also be in effect 
for the duration of the war emergency, 
The Commission was not required to 
set rates at a level which would permit 
excessive profits during the war mere- 
ly because at some indefinite date in 
the unforeseeable future economic con- 
ditions might return to “normalcy.” 
The president of the company stated, 
in explanation of statements made in 
the 1941 annual report to the stock- 
holders of the company, that so long 
as the activities which have grown up 
as a result of the war continue in 
operation, it would be an advantage to 
the company to be relieved of the 
necessity of selling low-priced power 
to the Utah Copper Company. His 
testimony indicates that so long as 
present conditions prevailed the com- 
pany had no serious problem in sell- 
ing all of the electric energy that it 
could produce with its present plant. 

The revenues and expenses for ten 
months of 1942 and estimated rev- 
enues and expenses for last two months 
of 1942 and all of 1943 were intro- 
duced in evidence. The net operating 
revenue for 1942 and estimated rev- 
enues for 1943 were considerably high- 
er than for 1941 when the figures for 
all years are considered before Federal 
income tax and excess profit taxes 
were deducted. 

However, when Federal income and 
excess profit taxes are included in the 
computations it appears that net 
operating revenues for 1942 and 1943 
would be somewhat lower than those 
of 1941. This is occasioned by the 
fact that the figures when including 
said taxes include for 1942 nearly 
$1,480,000 in excess profit taxes, 
which taxes would not be imposed 
after the proposed rate order is put in- 
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1941. It would seem, therefore, that 
t the Commission has ample support for 
- its finding that net operating revenues 
n for 1942 and estimated revenues for 
I- 1943 after the rate reduction would be 
2 higher than in 1941. 
i, In answer to this, the company 
“. notes that the comparison of one war 
s year with another war year gives no 
8 reliable guide to the expectancies of 
1p normal years of peace. With this we 
3 agree. But it should again be noted 
to that the Commission was not estab- 
he lishing rates purely for the postwar 
ts era. These same rates are expected to 
lis be in effect for the duration of the war 
a emergency. The fact that there may 
ek in the future be a business recession 
ll- is no justification now for exorbitant 
it rates. It is to be expected that if un- 
nt. usual economic repercussions follow 
ten this war that the Commission would 
ev- make the necessary adjustments in the 
ths company’s rate schedule. These com- 
rO- parisons between 1942 and 1943 on 
‘ing the one hand and 1941 on the other 
rev- do indicate that so long as the war 
igh- and the increased industrial activity 
for resulting from the war continue, the 
eral company can be expected to equal 1941 
LXeS net electric operating revenues. We 
are not prepared to say that the Com- 
and mission was required to attempt to 
| the estimate how long it will be after the 
net war before we return to “normalcy.” 
1943 The president of the company, in tes- 
hose tifying, stated: “When the war is 
y the Mover, and any speculation as to what 
ding fis going to happen when the war is 
early J over reaches pretty far out into the 
axes, realm of speculation—I think when 
posed Pi that time comes the job will be ours 
ut in- ff to get out to try and find this market.” 





(The market for power released by 
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Utah Copper.) It would appear that 
this is a correct appraisal of attempts 
to foresee economic conditions. Thus, 
unless there were evidence in the rec- 
ord which would affirmatively show 
that the established rates will not yield 
a fair return on the established rate 
base, we will not say that the Com- 
mission was arbitrary. 

The company relied primarily upon 
the loss of the Utah Copper Company 
business to show that future years 
would yield less revenue than was ob- 
tained in 1941. But the president of 
the company in a report to the stock- 
holders admitted that it would be an 
advantage to the company to lose this 
account so long as the increased ac- 
tivity incident to the war continued. 
At the hearing he admitted that such a 
report was made to the stockholders 
and that the statements made in the 
report were true. The advantage came 
from the fact that power was sold to 
the Utah Copper Company at a rate 
considerably lower than it was sold 
to any other consumer. Because of 
the war activity in the area served by 
the company, it was able to find other 
sales for its power and the sales would 
be at a higher rate per kilowatt 
hour. Since the company could not 
have furnished the Copper Company 
with its full power needs and also fur- 
nished all the power needs of the war 
industries and regular consumers, it 
would have had to expand its produc- 
tive capacity. This additional capacity 
may not be needed in postwar years. 
If the company had been required to 
expand to meet the needs of the Cop- 
per Company and all other needs as 
increased by the war and then had 
lost the Copper Company business and 
had had its other purchases reduced 
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by a postwar recession, it would have 
been faced with productive capacity far 
in excess of available purchasers. It 
is therefore understandable why the 
president of the company said it was 
an advantage to have the Copper Com- 
pany start to furnish its own power 
needs at this time. So long as the 
company is able to replace the revenues 
which would be lost by loss of the Cop- 
per Company business, it will not be 
prejudiced by the Commission’s rate 
order.® 


Contention That Commission Relied 
on Matters Not in Record 


[14] In regard to expected electric 
revenues in postwar years, the Com- 
mission said in its report that as it 
then viewed the whole pattern “of 
postwar electric revenues for the com- 


pany it now appears that without a 


rate reduction they would have 
equalled or exceeded the revenues col- 
lected during the year 1941.” 50 
PUR(NS) at p. 171. While there 
is some evidence in the record regard- 
ing expectant sales of electrical ener- 
gy in the future and some evidence 
as to the growth of this area indus- 
trially, the Commission seems to have 
predicated this holding upon a mat- 
ter which was never made a part of 
this record. This brings us to a 
further specification of error urged 
by the company. The Commission 
throughout its report has made sev- 


eral references to matters which can- 
not be verified from any matters in 
the records which were certified to 
this court. The matters to which the 
Commission thus alluded went beyond 
the mere references to other reports 
and decisions. For example, in re- 
gard to the discussion of postwar elec- 
trical revenues, the Commission re- 
ferred to testimony of Mr. Gadsby in 
another case [No. 2652] (1943) 49 
PUR(NS) 193, which was pending 
before the Commission at about this 
same time. Mr. Gadsby had no op- 
portunity at this hearing to explain 
this testimony to show why it would 
not be applicable to the various situa- 
tions involved in this case or to deny 
the conclusions which the Commis- 
sion drew from it. Such references 
to matters which the company has had 
no opportunity to explain or rebut cer- 
tainly cannot be commended. 

In Los Angeles & S. L. R. Co. v. 
Public Utilities Commission (1932) 
81 Utah 286, 296, 17 P(2d) 287, 
290, a similar point was raised. The 
question before the Commission was 
whether a railroad could be permitted 
to discontinue maintaining a station 
agent at Faust, Utah, without impair- 
ment of the services which the law re- 
quired it to furnish to the public. At 
this hearing no evidence was taken 
regarding the needs of various sheep- 
men who used the road for movement 
of livestock and feed. The Commis- 





8It should be noted that it would not be 
necessary to find new purchasers for all the 
power which previously had been sold to the 
Copper Company in order to secure the same 
revenues. The rate to the Copper Company 
was much lower than rates to various other 
users. It annually purchased over 453,000,000 
kilowatt hours at a rate of 5.2 mills per kilo- 
watt hour for a total of over $2,354,000. Ex- 
hibit “Y” shows that the average charge for 
sales, exclusive of Utah Copper Company 
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sales, was 20.09 mills. If the power released 
by the Utah Copper Company could be sold 
at the average price, the revenues lost by the 
loss of the account could be replaced by a 
sale of about one-fourth of the total power 
previously sold to the Copper Company. The 
job of replacing this lost revenue is not there- 
fore one of finding purchasers for this 
453,000,000 kilowatt hours and will not de- 
velop at all until after the war boom is past 
and maybe not then. 
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af short time before this hearing. This 
$i earlier case involved the closing of the 
to station at St. John some 12 miles 
he away from the Faust station. In the 
nd hearing on the St. John case consid- 
hie erable evidence was introduced con- 
hie cerning the needs of the varoius sheep- 
~~ men. in disposing of the case in- 
ick volving the closing of the Faust sta- 
= tion, the Commission relied upon evi- 
49 dence which had been introduced in 
ing the St. John Case. On certiorari this 
this court held that this was error. We 
eA said: “The evidence adduced in the 
lain BH St. John Station Case ([1932] 80 
ould BH Utah 455, 15 P(2d) 358) in this re- 
tua gard cannot be considered as evidence 
leny adduced in this case. While the same 
mis- @ counsel for the railroad may have ap- 
mces @ peared in both cases, and the same 
had witnesses testified for the railroad in 
Cer both cases, yet the cross- 
examination which the railroad coun- 

0. V. sel might direct in the Faust Case to 
932) the witnesses who appeared in the St. 
287, John Case, if they appeared in the 
The § Faust Case, might vary materially be- 

| WaS @ cause of the new witnesses who ap- 
nitted peared in the Faust Case. The Com- 
tation mission, like a jury, can consider such 
npait- § facts in relation to evidence adduced 
aw ré- § which constitute the common facts of 
c. At ff life and which form the common 
taken | knowledge of mankind and can take 
sheep- § judicial knowledge of such facts as a 
yement § court may take judicial notice of. 
ymmis- § Such facts permit the fact finder to 
released ff Mterpret evidence and articulate it to 
i 8 the general facts of life. The Com- 
cd by a Mission may also, perhaps, take ju- 
il ie 2 dicial notice of such facts and prac- 
ot there: tices as are generally known through- 
for - out the whole field of railroad trans- 
n is past § portation; . , . but it cannot take 
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its special knowledge which it may 
have gained from experience or from 
other hearings and base any findings 
or conclusions upon such knowledge. 
That is fundamental.” To the same 
effect see Spencer v. Industrial Com- 
mission (1933) 81 Utah 511, 20 
P(2d) 618. 

Gellhorn in his work on “Adminis- 
trative Law” discusses these and vari- 
ous cases from other jurisdictions. 
See pages 652 to 658. He suggests 
that in cases like these the adminis- 
trative agency is in fact merely re- 
ferring to its official files. He notes 
that while this is unconventional, it is 
likely to be a very trustworthy source 
of information and that the matters 
contained in the file may supplant the 
need for other evidence. He then 
concludes that: 

“3. The objection that the material 
so incorporated in the record is in- 
competent because there is no oppor- 
tunity for cross-examination, should 
be rejected; but 

“4, Opportunity ought to be afford- 
ed to rebut, explain, or qualify, even 
where the material is derived from 
documents originally made available 
by the party against whom it is now 
being used.” 

Because of the above authorities, 
we must conclude that the frequent 
references by the Commission to mat- 
ters not in the record was error. 
However, in no instance are any of 
the material findings or conclusions 
made by the Commission without 
other supporting competent evidence. 
For this reason, we are not inclined 
to reverse this case for this error. 
This is, however, the third time that 
this question has been before this 
court and we have condemned this 
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conduct in unmistakable terms. This 
practice should not be followed in the 
future. 


Rate of Return 


[15] In regard to the contention 
that the rate of return (6 per cent) 
allowed by the Commission would be 
confiscatory, it is noted in the com- 
pany’s brief that “The determination 
of a fair rate of return is a difficult 
task and in the final outcome must 
rest in the sound judgment of those 
who must make the determination. 
However, that judgment must be 
based upon competent evidence.” As 


to the type of evidence that should be 
considered by the Commission in de- 
termining a fair rate of return, both 
the company and the Commission cite 
Bluefield Water Works & Improv. 
Co. v. West Virginia Pub. Service 


Commission, 262 US 679, 692, 67 L 
ed 1176, PUR1923D 11, 43 S Ct 675. 
(The language to which each refers 
is reported on page 692 of 262 US, 
PUR1923D at pp. 20, 21.) Each re- 
fers to the portion of the opinion in 
which the court said: “ What 
annual rate will constitute just com- 
pensation depends upon many cir- 
cumstances, and must be determined 
by the exercise of a fair and enlight- 
ened judgment, having regard to all 
relevant facts. A public utility is en- 
titled to such rates as will permit it 
to earn a return on the value of the 
property which it employs for the con- 
venience of the public equal to that 
generally being made at the same time 
and in the same general part of the 
country on investments in other busi- 
ness undertakings which are attended 
by corresponding risks and uncertain- 
ties; but it has no constitutional right 
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to profits such as are realized or an- 
ticipated in highly profitable enter- 
prises or speculative ventures. The 
return should be reasonably sufficient 
to assure confidence in the financial 
soundness of the utility and should be 
adequate, under efficient and econom- 
ical management, to maintain and sup- 
port its credit and enable it to raise 
the money necessary for the proper 
discharge of its public duties.” This 
language was also quoted with ap- 
proval by the Commission in its re- 
port. Both sides apparently concede 
that it correctly states the law. 

The Commission’s report referred 
to Exhibit “M,” introduced by the 
Commission’s staff, to ascertain cur- 
rent data concerning interest rates, 
“utility interest rates and yields and 
recent financing, general economic 
conditions and comparative stability 
of utility earnings and earnings of 
other enterprises. Also presented in 
this exhibit is evidence as to local 
conditions in the area served by the 
Utah Company and as to idle invest- 
ment funds and the factors contribut- 
ing to such idle money.” 50 PUR 
(NS) at p. 160. It noted that the 
company was presently engaged in a 
refinancing program and could be ex- 
pected to obtain capital at current 
rates. We have examined Exhibit 
“M” along with the other matters re- 
ferred to by the Commission and it 
appears that there is competent evi- 
dence from which the Commission 
could have concluded that a 6 per cent 
rate of return would be fair and rea- 
sonable. In view of the pending re- 
financing program the past financial 
history of the company was not so 
important as current financial and 
economic conditions. There is no evi- 
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dence which would require a holding 
that a 6 per cent rate of return is not 
adequate. It therefore cannot be said 
that the Commission was arbitrary in 
fixing 6 per cent as the fair rate of 
return. Further it is to be assumed 
that if future developments show that 
the company has not been able to sell 
its bonds at anticipated low rates, it 
can apply to the Commission for any 
necessary relief. 


Allowance for Federal Taxes 


[16] The Commission, in deter- 
mining how much should be allowed 
to cover anticipated Federal taxes un- 
der the Revenue Act of 1942, 26 
USCA Int. Rev. Acts, noted that: 
“There are three distinct taxes on in- 
come embodied in the 1942 Act. They 
are the 24 per cent normal tax, the 16 
per cent surtax, and the 90 per cent 
excess profits tax.” The Commission 
held that: “There is conclusive and 
uncontroverted evidence in the record 
which proves that under reasonable 
rates and earnings the company will 
not be subject to the excess profits 
tax.” 50 PUR(NS) at pp. 167, 169. 
For that given reason no allowance 
was made for future excess profit 
taxes. This was not a mere conjec- 
ture on the part of the Commission. 
There was evidence to support it. It 
should be further noted that whether 
future experience bears out the Com- 
mission’s expectations based on evi- 
dence only the future will disclose. In 
these matters there are certain ele- 
ments of prediction based on evidence 
which appears to make the prediction 
reasonable. If it is found by experi- 
ence that the predictions do not square 
with the future experience resort may 
be had to the Commission to remedy 
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it. In regard to the surtax the Com- 
mission said: “In the computation of 
the surtax a generous concession was 
made, to public utilities only, by al- 
lowing a credit for dividends paid on 
preferred stock.” It then concluded 
that: “In the instant case : 
the credits and exemptions to this 
company under the Revenue Act of 
1942 are liberal enough to exempt it 
from the payment of excess profits 
taxes under reasonable rates and earn- 
ings. 

“The credit for preferred stock 
dividends allowed public utility cor- 
porations also exempts the company 
from the payment of the surtax. Thus 
we need make allowance only for the 
24 per cent normal tax.” 50 PUR 
(NS) at pp. 167, 169. 

The company in support of its con- 
tention that the Commission was arbi- 
trary in its allowances for Federal 
taxes notes that: “The 1942 Revenue 
Act imposes a normal income tax of 
24 per cent, a surtax of 16 per cent 
and an excess profits [tax] of 90 per 
cent. It is undisputed that the base 
for the calculation of both the normal 
taxes and surtaxes, is the same.” The 
company then notes: “But the Com- 
mission orders that the company may 
not include surtaxes upon income in 
its operating expenses. Let us illus- 
trate the effect of this: The company 
might earn and have on _ hand 
$1,000,000 available for the payment 
of preferred dividends. Under the 
Revenue Act of 1942 the 16 per cent 
Federal surtax upon that amount of 
earnings would be forgiven to the ex- 
tent that the million dollars were paid 
out to preferred stockholders. But if 
the company should decide that it 
could not afford to pay the dividends 
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but needed the money to provide work 
for returning soldiers, it would be re- 
quired to pay the surtax amounting 
to $160,000. Under all the cases upon 
the subject the company would be en- 
titled to charge the amount of such 
taxes to its operating expenses. But 
the Commission, upon the erroneous 
and bold assumption that the company 
may and will pay all dividends accru- 
ing upon its preferred stock, has ruled 
that no deduction on account of sur- 
tax may be made as an operating ex- 
pense. This is not only unreasonable, 
arbitrary and capricious, but is an at- 
tempt to substitute its judgment for 
that of the company’s board of direc- 
tors in determining whether earnings 
should be paid to stockholders or em- 
ployed for company purposes.” 
Clearly the Commission had no au- 
thority to determine when the com- 
pany should pay dividends to its pre- 
ferred stockholders. If in the sound 
business discretion of the directors of 
the company it were determined that 
dividends should not be paid for any 
particular year, it would be no con- 
cern of the Commission. If the direc- 
tors of the company elect in the future 
for sound business reasons to with- 
hold payment of dividends on pre- 
ferred stock and as a consequence a 
Federal tax (surtax) of 16 per cent 
is imposed, it would appear that the 
company should be permitted to in- 
clude the surtax so paid in its operat- 
ing expenses. See Galveston Electric 
Co. v. Galveston, 258 US 388, 66 L 
ed 678, PUR1922D 159, 42 S Ct 351; 
Georgia R. & Power Co, v. Railroad 
Commission, 262 US 625, 633, 67 L 
ed 1144, PUR1923D 1, 43 S Ct 680. 
Under the above authorities it ap- 
pears that the company would be en- 
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titled to an allowance for all surtax 
payments actually made. But there 
is no basis for an allowance for sur- 
tax payments unless the company in 
fact is required to make such pay- 
ments. The company argues for a 
position which would grant it an al- 
lowance sufficiently large to pay a 16 
per cent surtax without regard to 
whether any payments are actually 
made. Then if the company were to 
elect to pay dividends so that the sur- 
tax would be excused, the allowance 
would in effect be a gratuitous award 
to the company. The dividend his- 
tory of the company set out in Exhibit 
“R” shows that the company paid a 
full dividend in 1941 and that, except 
in 1933, it has paid some dividends 
every year since 1913. In view of 
this history there is no justification 
for an assumption that no dividends 
will be paid in the future. The indi- 
cation is that at least some of the sur- 
tax will be forgiven every year be- 
cause of the payment of some divi- 
dends. The making of any allowance 
for taxes which may or may not be 
paid depending upon whether the com- 
pany pays dividends is at best highly 
speculative. Perhaps the allowance of 
any amount under such circumstances 
should await the actual happening of 
the event—the payment of the tax. 
But we need not decide that point 
now for it appears that the Commis- 
sion made a sufficient allowance for 
taxes to cover any surtax which the 
company might be required to pay. 
This being so, the company cannot 
claim that it has been prejudiced by 
the Commission’s ruling that it need 
“only make an allowance for the 24 
per cent normal tax.” 

On page 7 of Exhibit “T” various 
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figures taken from the company’s in- 
come tax work sheets are set forth. 
This exhibit shows a net taxable in- 
come in 1941 of $1,868,662. The rate 
order would cut down the gross reve- 
nues of the company by $1,504,644. 
Expenses are apparently expected to 
remain the same. The exhibit indi- 
cates that the total reduction in gross 
revenues ($1,504,644) is properly 
taken from the net taxable income to 
give net taxable income expected after 
the rate reduction goes into operation. 
This would leave a net taxable income 
of $364,018. A 24 per cent normal 
tax on this amount would be $87,364. 
‘A 16 per cent surtax on this amount 
would be $58,243. The total normal 
and surtax would thus be $145,607. 
The Commission allowed $174,651 for 
Federal taxes. It therefore appears 
that the company has not in any event 
been prejudiced in this regard. 

It should be noted here that the net 
taxable income is not computed in the 
same manner nor does it contain the 
same elements as the return allowed 
to the company by the Commission. 
The Commission found that the cor- 
rect rate base would be $64,249,502 
for Utah operations and that the com- 
pany would be entitled to earn 6 per 
cent on this base. Said 6 per cent is 
to be above all costs of operation, in- 
cluding Federal income taxes. This 
would net the company $3,854,970 
from which the company could pay its 
proportion of fixed charges and divi- 
dends allocable to Utah. In addition 
the company would have earnings 
from its other properties not used and 
useful in Utah operations, that is, its 
properties here and in the other states. 
This is noted so that it will not be in- 
ferred that the company had only a 
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net income of some $364,018 for pur- 
poses of meeting all fixed charges, 
debt retirement and dividends. This 
last-mentioned figure is the net for tax 
purposes under the anticipated rate re- 
duction and for that purpose alone. 

In this regard it might also be noted 
that the public should not in any event 
be forced to pay rates based on the 
amount paid in by stockholders unless 
the amount paid is represented in 
properties used and useful in serving 
the public. It may be that the capital 
of the preferred stockholders was im- 
paired by payment of some $7,200,000 
in common stock dividends over the 
years from 1925 to 1932,_ inclusive. 
So long as the Commission has includ- 
ed in the prudent investment base all 
of the investments which should have 
been properly included and has allowed 
a reasonable rate of return thereon, 
the fact that the return allowed will 
not yield a sufficient amount to pay 
full dividends on the company’s stock 
is not grounds for complaint. Using 
1941 as the pattern year the return al- 
lowed here is adequate to pay all fixed 
charges and to allow substantial pay- 
ments on that portion of the preferred 
stock dividends allocable to property 
used to serve the Utah customers. 
Future anticipated reductions in fixed 
charges over those payable in 1941 
present a picture not unfavorable to 
preferred stockholders, 


Allowance for Depreciation 


[17] In arriving at the amount 
which should be allowed as “accrued 
depreciation” and the annual charge 
for depreciation reserve, the Commis- 
sion based its computation on the cost 
of the property. The company con- 


tends that this was error. It urges 
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that the Commission was required to 
use value as the base for figuring de- 
preciation. In the company brief it is 
stated: “The amount required to 
make replacements or to save whole 
the investment will not be same as the 
cost of the retired unit shown on the 
books of the company, except by ac- 
cident, because of the change in price 
levels and the use of different dollars 
to state the original cost and current 
construction cost and may not in all 
cases be the amount required to make 
replacements.” In short, the company 
takes the position that it is entitled 
to charge as a depreciation expense a 
sum large enough to replace the prop- 
erty which it from time to time has 
to retire—enough to keep up the value 
of the property. The Commission al- 
lowed only enough to preserve the 
amount invested in the retired prop- 
erty. 

The company primarily relies upon 
the holding of the case of United R. 
& Electric Co. v. West, 280 US 234, 
253, 74 L ed 390, PUR1930A 225, 
231, 50 S Ct 123, 126, in which the 
majority of the court held that: “One 
of the items of expense to be ascer- 
tained and deducted is the amount nec- 
essary to restore property worn out or 
impaired, so as continuously to main- 
tain it as nearly as practicable at the 
same level of efficiency for the public 
service. The amount set aside periodi- 
cally for this purpose is the so-called 
depreciation allowance. Manifestly, 
this allowance cannot be limited by 
the original cost, because, if values 
have advanced, the allowance is not 
sufficient to maintain the level of ef- 
ficiency. The utility ‘is entitled to see 
that from earnings the value of the 
property invested is kept unimpaired, 
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so that, at the end of any given term 
of years, the original investment re- 
mains as it was at the beginning.’ 
Knoxville v. Knoxville Water Co. 
(1909) 212 US 1, 13, 14, 53 L ed 
371, 380, 29 S Ct 148, 152.” 

To this holding Justice Brandeis 
entered a vigorous dissent. In a 
learned opinion, well documented, he 
discussed the prevailing theories of 
depreciation accounting and the eco- 
nomic concepts involved. He advo- 
cated the use of cost as a basis for 
computing annual depreciation and 
criticized the use of value in the place 
of cost. This dissent is of particular 
importance for it has subsequently 
been cited with approval by the Unit- 
ed States Supreme Court and _ the 
holding of the majority in this regard 
has been expressly overruled. See 
Federal Power Commission v. Hope 
Nat. Gas Co. (1944) 320 US 591, 
88 L ed 276, 51 PUR(NS) 193, 88 
L ed 333, 64 S Ct 281. In his opinion 
Justice Brandeis quoted with approval 
from a pamphlet issued on October 
15, 1921, by the Chamber of Com- 
merce of the United States entitled 
“Depreciation.” That quotation fol- 
lows: ‘‘ ‘When the cost of an asset, 
less any salvage value, has been recov- 
ered, the process of depreciation stops, 
the consumer has paid for that par- 
ticular item of service. There are 
those who maintain that the obliga- 
tion of the consumer is one rather of 
replacement—building for building, 
machine for machine. According to 
this view depreciation should be based 
on replacement cost rather than actual 
cost. The replacement theory substi- 
tutes for something certain and defi- 
nite, the actual cost, a cost of repro- 
duction which is highly speculative 


176 





Om i =“se —? et 35 hCUerhlULCUCUfF 


sae mo oo om 


CO 


le 


UTAH POWER & LIGHT CO. v. PUBLIC SERVICE COMMISSION 


and conjectural and requiring frequent 
revision. It, moreover, seeks to es- 
tablish for one expense a basis of com- 
putation fundamentally different from 
that used for the other expenses of do- 
ing business. . . As one writer 
has expressed: “The fact that the 
plant cannot be replaced at the same 
cost, but only at much more, has noth- 
ing to do with the cost of its product, 
but only with the cost of future prod- 
ucts turned out by the subsequent 
plant.” As the product goes through 
your factory it should be burdened 
with expired, not anticipated, costs. 
Charge depreciation upon actual cost 
less any salvage.’”’ 

As already noted the Supreme 
Court cited Mr. Justice Brandeis’ dis- 
sent with approval in the Hope Case, 
supra. At p. 606 of 320 US, at p. 


202 of 51 PUR(NS), the court stat- 


ed (omitting footnotes) : 

this court recognized in Lindheinuer 
v. Illinois Bell Teleph. Co. supra 
({1934] 292 US 151, 78 L ed 1182, 
3 PUR(NS) 337, 54 S Ct 658), the 
propriety of basing annual deprecia- 
tion on cost. By such a procedure the 
utility is made whole and the integrity 
of its investment maintained. [Cit- 
ing the opinion of Mr. Justice Bran- 
deis in footnote.] No more is re- 
quired. We cannot approve the con- 
trary holding of United R. & Electric 
Co. v. West, 280 US 234, 253, 254, 
74 L ed 390, PUR1930A 225, 50S 
Ct 123” 

The authorities upon which the 
company relied in support of its posi- 
tion on depreciation allowance have 
been overruled by this decision in the 
Hope Case, supra. The position by 
the company cannot be sustained. 

The above discussion covers every 

[12] 
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major assignment of error urged by 
the company in support of its petition 
to have the order of the Commission 
set aside. We find no prejudicial er- 
ror in the proceedings before the Com- 
mission nor in its holdings. It follows 
that the order of the Commission must 
be and it is hereby affirmed. 


Larson, McDonough, and Wade, 
JJ., concur; Hoyt, DJ., sat in place 
of Moffat, J., deceased. 


Hoyt, DJ.: I concur in the opin- 
ion of the Chief Justice. I do not, 
however, agree with implications 
which might be drawn from language 
quoted in the opinion from the case 
of Federal Power Commission v. 
Hope Nat. Gas Co. supra, and be- 
cause I deem the matter vital I shall 
call attention to it. The language re- 
ferred to is as follows: “When the 
Commission’s order is challenged in 
the courts, the question is whether 
that order ‘viewed in its entirety’ 
meets the requirements of the act. 
: Under the statutory standard 
of ‘just and reasonable’ it is the result 
reached not the method employed 
which is controlling. It is 
not theory but the impact of the rate 
order which counts. If the total ef- 
fect of the rate order cannot be said 
to be unjust and unreasonable, judi- 
cial inquiry under the act is at an end. 
The fact that the method employed to 
reach that result may contain infirmi- 
ties is not then important.” (51 PUR 
(NS) at p. 200.) 

From that language contained in a 
decision of the highest court in the 
land, other courts and Public Service 
Commissioners may argue that a rate 
order should be upheld unless it can 
be shown to be confiscatory, regard- 
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less of whether the Commission based 
it upon relevant facts or upon a throw 
of dice or instinct or intuition. That 
is obviously not the law. Rate limi- 
tation is a legislative function, it is 
true, but courts should set aside a rate 
order unless constitutional procedure 
has been followed. Due process re- 
quires not only notice and opportunity 
to be heard, but requires that, in mak- 
ing a rate order, the Commission must 
give consideration to operating costs, 
maintenance, taxes, capital charges, 
reserves for depreciation, etc. and must 
also consider a proper basis upon 
which to fix the rate or amount of re- 
turn to the owners. The Hope Case, 


supra, does away with the rule that 
the owners of a utility are entitled to a 
reasonable return based upon repro- 
duction cost or so-called present fair 
value of the properties constituting the 


utility system. But I think, regard- 
less of the language above quoted, it 
should not be construed as holding 
that there is no fundamental basis re- 
quired to be considered in determining 
the amount or rate to be allowed the 
owners. It is shown from the record 
in the case that the Commission had 
given consideration to evidence of op- 
erating costs, maintenance, taxes, cap- 
ital charges, reserves for depreciation, 
the financial history of the company, 
the general economic conditions, the 
rates of earnings on investments with 
similar risks, and the amount invested 
in the property by the owners; also 
that the Commission had decided that 
the proper rate base upon which to 
fix the amount of profit or percentage 
of return to the owner was the amount 
actually and prudently invested in the 
property, after deduction for accrued 
depletion and depreciation. The Com- 


mission then decided that a reasonable 
return, based upon such rate base, was 
63 per cent per annum. Obviously 
the rate of return decided upon in the 
case was not the result of intuition or 
dice-casting but was fixed upon the 
logical foundation of the “prudent in- 
vestment”’ base advocated by Mr. Jus- 
tice Brandeis in Missouri ex rel, 
Southwestern Bell Teleph. Co. v. Pub- 
lic Service Commission, 262 US 276, 
292, 67 L ed 981, PUR1923C 193, 
43 S Ct 544, 31 ALR 807. 

There must be some yardstick to be 
used by the Commissions and _ the 
courts in determining whether a rate 
of return or dollar amount of return 
is or is not confiscatory. The abroga- 
tion of the rule of Smyth v. Ames 
(1898) 169 US 466, 42 L ed 819, 18 
S Ct 418, must not be taken to mean 
that there is no need to establish a 
rate base. There must be a rate base 
upon which the rate of profit is to be 
calculated. Both Public Service Com- 
missions and the courts must concern 
themselves with the property affected 
by a rate-fixing proceeding. Upon the 
property devoted to the public use the 
owner is entitled, under the Constitu- 
tion, to the opportunity to earn a fair 
return, except that rates may, in no 
event, be prohibitive, exorbitant, or 
unduly burdensome to the public. But 
the property or thing devoted by the 
investor to the public use is not spe- 
cific items of property but capital em- 
barked in the utility enterprise. That 
is the Brandeis doctrine, as I under- 
stand it. In the Hope Case, supra, the 
Commission followed that doctrine 
and the Supreme Court affirmed it. 
That should be remembered in connec- 
tion with the language from the opin- 
ion above quoted. 
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RE PHILADELPHIA ELECTRIC CO. 


SECURITIES AND EXCHANGE COMMISSION 


Re Philadelphia Electric Company 


File No. 70-960, Release No. 5340 
October 9, 1944 


PPLICATION under § 6(b) of the Holding Company Act for 
A exemption of issue and sale of bonds from competitive 
bidding rule; denied. 


Security issues, § 112 — Exemption — Competitive bidding requirements. 
The issuance of bonds for the purpose of refunding $130,000,000 of bonds 
outstanding, approximately $90,000,000 of which are held by institutional 
investors holding amounts in excess of $500,000, should not be exempted 
from the competitive bidding rule applicable to securities sold under the 
Holding Company Act, where the outstanding bonds are accorded the high- 
est quality rating by investment advisory services and where two under- 
writing groups are known to have been organized with respect to the issue. 


APPEARANCES: W. R. Nowlin and 
David Ginsburg for the Public Utili- 
ties Division of the Commission; W. 
James MacIntosh of Morgan, Lewis & 
Bockius, and Bernard P. Carey for 
Philadelphia Electric Company. 


By the Commission: Philadelphia 
Electric Company (‘‘P. E.’’) has filed 
an application and amendments thereto 
pursuant to § 6(b) of the Public Util- 
ity Holding Company Act of 1935, 15 
USCA § 79f(b), for an exemption 
from the provisions of § 6(a) of the 
act of the issue and sale of $65,000,- 
000 principal amount of first and re- 


funding mortgage bonds, 2? per cent 
series, due 1967, and $65,000,000 
principal amount of first and refund- 
ing mortgage bonds 2% per cent series, 
due 1974.1 P. E. requests that the 
sale be exempted from the competitive 
bidding requirements of Rule U-50? 
To facilitate compliance with the pro- 
posed time schedule of its financing, 
the company requests that the competi- 
tive bidding matter be determined as 
quickly as possible and in advance of 
consideration of the financing general- 
ly. We have determined to dispose 
of the competitive bidding question 
separately, as requested, and in ad- 





1P.E. is a subsidiary company of The Unit- 
ed Corporation, the latter owning 19.2 per 
cent of its voting securities. P.E. is a non- 
registered holding company claiming exemp- 
tion in accordance with Rule U-2 under the 
act. 

2The rule provides certain limited excep- 
tions to the normal standard of competitive 
bidding, which, as to § 6(b) applications, re- 
quire an express finding by the Commission 
that compliance with the competitive bidding 
tule is not “appropriate in the public interest 
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or for the protection of investors or consum- 
ers as a condition to the exemption of such 
issuance or sale from the provisions of § 6(a) 
of the act, or to aid the Commission (in carry- 
ing out the provisions of § 6(b) of the act) 
to determine such terms and conditions as it 
may be appropriate to impose in the public in- 
terest or for the protection of investors or 
consumers in exempting such issuance or sale 
from the provisions of § 6(a) of the act. 
” 
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vance of our opinion as to the financ- 
ing. 

After appropriate notice, a public 
hearing was held. The record con- 
sists of testimony and supporting ex- 
hibits introduced by Edward Hopkin- 
son, Jr., a partner of Drexel & Co., 
which firm has been retained by P. E. 
in an advisory capacity with respect to 
the proposed financing. Having ex- 
amined the record, the Commission 
makes the following findings : 

The proposed issue of bonds is for 
the purpose of refunding $130,000,- 
000 of P. E. bonds now outstanding, 
approximately $90,000,000 of which 
are held by institutional investors hold- 
ing amounts in excess of $500,000. 
The record indicates that in addition 
to P. E.’s refunding program, approxi- 
mately $700,000,000 principal amount 
of corporate indebtedness is expected 
to be issued between now and Novem- 
ber 20, 1944, the date of the com- 
mencement of the next government 
financing. In this connection, how- 
ever, it should be noted that the out- 
standing P. E. bonds are accorded the 
highest quality rating by the invest- 
ment advisory services—‘‘AAA” or its 
equivalent. According to the record, 
two underwriting groups are known to 
have been organized with respect to 
the P. E. issue. Of course, it cannot 
be known at this time whether either 
or both of such groups will actually 
bid for the securities, or whether any 
other person or group will submit a 
bid or bids. 

Hopkinson testified that in his opin- 
ion, considering the particular circum- 
stances of this case, a higher price 
might be obtained by negotiation than 
by competitive bidding. In support 
of his opinion, Hopkinson emphasized 
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particularly the relatively large size 
of the issue and the volume of pend- 
ing and contemplated financing, and 
described various consequences that 
might flow from this combination of 
circumstances. 

The question before us is whether 
the circumstances of the present trans- 
action warrant a departure from a 
rule of general application requiring - 
competitive bidding for securities sold 
under the Holding Company Act. 
The rule does expressly exclude cer- 
tain types of transactions and provides 
for the granting of exemptions by or- 
der under appropriate circumstances, 
However, “in promulgating the rule 
we obviously did not intend that ex- 
ceptions from it would be lightly 
granted” ® and this seems particularly 
true in the case of highest grade bonds. 
We have carefully considered the con- 
tentions advanced in favor of the ex- 
emption in light of the general policies 
underlying the rule, and while we rec- 
ognize that the combination of cir- 
cumstances referred to in support of 
the exemption may be somewhat novel, 
we are not persuaded on the basis of 
the record that compliance with the 
rule is not appropriate in the public 
interest or for the protection of in- 
vestors and consumers. The request 
for exemption must therefore be 
denied. 

An appropriate order will issue. 


Order Denying Exemption from 
Rule U-50 


Applications having been filed by 
Phildelphia Electric Company under 
the Public Utility Holding Company 

8Re Public Service Co. of Indaina SEC 


{ i Holding Company Act Release No. 
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Act of 1935 with regard to the pro- 
posed issue and sale by said company of 
$65,000,000 principal amount of first 
and refunding mortgage bonds, 2? per 
cent series, due 1967, and $65,000,000 
principal amount of first and refunding 
mortgage bonds, 2% per cent series, due 
1974; and 

Said company having requested that 
such issue and sale be exempted from 
the provisions of Rule U-50 of the 


mulgated under said act ; the Commis- 
sion having duly considered the matter 
and having this day issued its opinion 
therein : 

In accordance with said opinion, and 
pursuant to the applicable provisions 
of said act and Rule U-S0O, it is 

Ordered that said request for exemp- 
tion from the provisions of Rule U-50 
of the General Rules and Regulations 
promulgated under the act be, and 


General Rules and Regulations pro- hereby is, denied. 
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Common Carrier Conference of Indiana, 
Incorporated 


v 


William J. Black et al. Doing Business 
As United Cartage Company, Limited 


No. 1448-B, 1 
October 13, 1944 


"Bj seeking revocation or amendment of order 
authorizing operation of motor vehicles as contract carrier 
of property; dismissed. 


Orders, § 1 — Collateral attack. 
1. A finding by the Commission after hearing and determination of a mat- 


ter within its jurisdiction becomes final as against all collateral attacks, 
p. 182. 


Certificates of convenience and necessity, § 170 — Complaint against final order 
— Collateral attack. 

2. A complaint seeking an order revoking and canceling an order which 
granted a permit or, in the alternative, amending the permit should be dis- 
missed where no effort was made by either the complainant or intervenors 
to exercise their rights under statutory remedies by filing exceptions, peti- 
tioning for rehearing, or commencing a court proceeding to vacate, when 
the jurisdiction of the Commission is not questioned, in view of the rule 
that the finding under such circumstances becomes final as against all col- 
lateral attacks, p. 182. 
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By the Commission: On January 
2, 1941, respondent filed a verified ap- 
plication with the Commission for a 
permit to operate motor vehicles as a 
contract carrier of property, intra- 
state, over all Federal, state, and coun- 
ty highways in the state of Indiana. 

Thereafter, on January 22, 1941, 
after the Commission had given notice 
by publication as required by law a 
public hearing was held on said ap- 
plication in the rooms of the Com- 
mission, 401 State House, Indianapo- 
lis, Indiana. 

Thereafter, on January 28, 1941, 
the examiner, James L. Beattey, filed 
his report and suggested order with 
the Commission, to which no excep- 
tions were filed. 

Thereafter, on February 14, 1941, 
the Commission adopted the suggested 
order of the examiner as the order 


of the Commission and no petition for 
rehearing or reconsideration having 
been filed said order became the final 
order of the Commission. 


Thereafter, on March 3, 1941, a 
permit was issued in conformity with 
said order authorizing respondent to 
operate motor vehicles as a contract 
carrier of property, intrastate, over all 
Federal, state, and county highways 
in the state of Indiana. 

Thereafter, on July 22, 1944, Com- 
mon Carrier Conference of Indiana, 
Inc., complainant, filed a complaint 
against William J. Black.and Paul B. 
Crouse, d/b/a United Cartage Co., 
Ltd., a partnership, praying for an 
order of the Commission revoking and 
canceling order No. 1448-B, 1, and the 
permit issued pursuant to said order 
and the cancellation of any and all 
contracts and, or schedules of rates 
filed thereunder; or, in the alterna- 
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tive, that said order and permit be 
amended by providing therein that the 
services to be rendered thereunder be 
restricted to the transportation of beer 
and other alcoholic malt beverages and 
empty cases and containers thereof. 

Thereafter, on August 11, 1944, the 
respondent filed a motion with the 
Commission to dismiss said complaint. 

Oral arguments were heard by the 
Commission on August 24, 1944, in 
the rooms of the Commission, 401 
State House, Indianapolis, Indiana; 
the complainant being represented by 
Attorney Fred I. King, 1008 Odd Fel- 
low building, Indianapolis, Indiana, 
the intervenors being represented by 
attorney Claude H. Anderson, 601 
Illinois building, Indianapolis, Indiana, 
and the respondent being represented 
by attorney Howell Ellis, 520 Illinois 
building, Indianapolis, Indiana, and 
attorney Ralph R. Tully, Marion, In- 
diana. 

On the day set for oral argument 
and prior to argument O. I. M. Trans- 
it Corporation, Days Transfer, Inc., 
Indianapolis & Southern Motor Ex- 
press, Inc., Adkins Transfer Co., Ford 
Reed, d/b/a Reed Transit Company, 
and J. A. Lottes, d/b/a Jasper & Chi- 
cago Motor Express, all authorized 
carriers, filed a petition for and were 
granted permission to intervene in 
support of the complaint. 

[1, 2] The complainant and inter- 
venors contend that the application 
filed by respondent in this cause on 
January 2, 1941, was filed for the 
sole purpose of obtaining authority as 
a contract carrier to transport the same 
commodities and over the same routes 
as authorized in order and certificate 
No. 1602-A, 1, namely, “beer and 
other alcoholic malt beverages and 
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empty cases and containers”; that the 
order and permit in this cause ap- 
proved and issued are broader in scope 
than the authority applied for in said 
application, are not supported by a 
preponderance of the evidence, and 
were approved and issued in error. 

The respondent contends that the 
order and permit in this cause approved 
and issued are final, are not subject 
to collateral attack, and the complaint 
should be dismissed. 

The Motor Carrier Act, under which 
the instant proceeding was instituted, 
provides three ways by which the ac- 
tion of the Commission can. be ques- 
tioned, namely ; 

1. The filing of exceptions to the 
suggested order of the examiner by an 
interested party under the following 
provision of the act: 

“In case the hearing is conducted 
by an examiner, such examiner shall 
be required to promptly report to the 
Commission the facts established by 
the evidence and to submit a suggested 
order, showing the findings and a de- 
cision therein, to the Commission. 
Such orders recommended by such 
examiner shall be held for not less 
than ten days during which time inter- 
ested parties may file written excep- 
tions thereto. In case no exceptions 
are filed, the finding of facts and de- 
cision in form or order suggested by 
such examiner shall be the order of 
the Commission, unless the Commis- 
sion, in its discretion, directs other- 
wise.” 

2. The filing of a petition for re- 
consideration or rehearing within 


twenty days after approval of the or- 

der by a party to the proceeding under 

the following provision of the act: 
“After a decision, order, or require- 
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ment has been made by the Commis- 
sion in any proceeding under this act, 
any party thereto may make applica- 
tion to the Commission for reconsid- 
eration or rehearing of the same, or 
of any matter determined therein, and 
it shall be lawful for the Commission, 
in its discretion, to grant such recon- 
sideration or hearing if sufficient 
reason therefor be made to appear.” 

3. The commencement of an action 
in a court of competent jurisdiction, 
to vacate or set aside the order of the 
Commission under the following pro- 
vision of the act: 

“Any person or persons, co-partner- 
ship or corporation feeling aggrieved 
with any decision of the Commission, 
made as in this act provided, may com- 
mence an action in any court of com- 
petent jurisdiction to vacate or 
set aside any such order or decision 
of the Commission upon the grounds 
that any such regulation, order or de- 
cision of the Commission is insufficient, 
unreasonable or unlawful . . . Every 
such proceeding, action or suit to set 
aside or vacate any decision or order 
of the Commission, or to prevent in 
any way such order or decision from 
becoming effective, shall be commenced 
and every right of recourse to the 
courts shall be exercised within sixty 
days after such entry or rendition of 
such order or decision, and the right 
to commence any such action, proceed- 
ing or suit or to exercise any right 
of recourse to the courts shall ter- 
minate absolutely at the end of such 
sixty days after such entry or rendi- 
tion thereof. — 

No effort was made by either the 
complainant or the intervenors to ex- 
ercise their rights under the statutory 
remedies above referred to. The ju- 
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risdiction of the Commission was not 
questioned. The only question pre- 
sented in this proceeding is the right 
to collaterally attack an order of the 
Commission. 

The Commission is limited in its 
jurisdiction, but once it has heard 
and determined a matter within its 
jurisdiction, the finding becomes final 
as against all collateral attacks. 

The Commission, having examined 
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the record, having heard the argument 
of counsel, having considered the brief 
filed by complainant and intervenors 
in support of the complaint, is of the 
opinion and now finds that the motion 
to dismiss the complaint should be 
sustained, and it will be so ordered. 
It is therefore ordered by the Pub- 
lic Service Commission of Indiana that 
the complaint be and the same is here- 
by dismissed. 





October 


INDIANA PUBLIC SERVICE COMMISSION 


Re Chicago & Calumet District Transit 
Company, Incorporated 


No. 16256 


6, 1944 


ear for reconsideration and rescission of orders reduc- 
ing local transportation rates; orders set aside and investiga- 


Rates, § 62 — Jurisdiction of Commission — Franchise limitation. 


tion dismissed. 


The Commission has no jurisdiction to regulate motor transportation fares 
within and between cities, all in the same county, where a franchise granted 
by one of the cities prior to the enactment of the Motor Carrier Act re- 
stricts fares within such city and between points in that city and points in 


the other cities. 


a 


APPEARANCES: Loyd J. Cohen, 
City Attorney, for the City of East 
Chicago; William F. Dudine, Public 
Counsellor, for the public; Fred 
Owens, Member of the Town Board, 
for the town of Highland; Fred F. 
Eichhorn, Attorney at Law, Gary, and 
Charles C. Towle, Attorney at Law, 
Hammond, for the Chicago & Calu- 
met District Transit Company. 
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(Ansett, Chairman, dissents.) 
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By the Commission: The investi- 
gation in this matter was originally 
started on a complaint filed by the city 
of East Chicago, Indiana, in Cause 
No. 15920. Thereafter by an order 
of the Commission approved on De- 
cember 2, 1943, the complaint of the 
city of East Chicago was dismissed 
and an investigation of the rates and 
fares of the Chicago & Calumet Dis- 
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trict Transit Company, Inc. herein- 
after referred to as the company, was 
started by the Commission on its own 
motion. 

Various hearings were had from 
time to time at which numerous wit- 
nesses appeared and testified and a 
number of exhibits were offered and 
admitted as evidence in the proceed- 
ings. Following the hearings and aft- 
er having considered the evidence, the 
Commission approved an order on 
May 19, 1944, ordering and directing 
the company to make further reduc- 
tions in its rates. 

Thereafter on July 6, 1944, the 
company filed a petition for reconsid- 
eration and recision of the order of 
the Commission approved May 19, 
1944, and evidence was introduced by 
the company in support of said mo- 
tion. Thereafter on August 31, 1944, 
the Commission approved an order 
amending its order of May 19, 1944, 
by eliminating the city of Hammond, 
Indiana, from the territory from which 
the reduction of rates was to be ap- 
plicable. 

On September 20, 1944, the com- 
pany filed its verified petition with the 
Commission for reconsideration and 
recision of the orders of the Commis- 
sion approved on May 19, 1944, and 
on August 31, 1944, alleging as 
grounds therefor among others, that 
the Commission had no jurisdiction 
to regulate the rates of the company 
. within and between the cities of Ham- 
mond, Whiting, and East Chicago, In- 
diana. A hearing was had on said pe- 
tition on October 6, 1944, after notice 
to all parties of record. 

A review of the record in this in- 
vestigation discloses that the company 
and its predecessor in interest has been 
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operating motor vehicles as a common 
carrier of passengers intrastate in the 
city of Hammond, Indiana, and in and 
between Hammond and other cities in 
Lake county, Indiana, under a fran- 
chise with the city of Hammond duly 
entered into and executed on August 
29, 1924. Said franchise. provides 
among other things that the fare for 
the transportation of passengers intra- 
city, within the city of Hammond, In- 
diana, ‘“‘shall not exceed 10 cents per 
passenger for one continuous trip one 
way on the several different routes of 
said city.” Said franchise further pro- 
vides “that if the carrier extends mo- 
tor bus service to the cities of East 
Chicago and Whiting, Indiana, either 
or both of them, the single continuous 
fare, including transfer, if any, be- 
tween any point on its lines in the city 
of Hammond and any points on its 
lines in the city of Hammond and oth- 
er cities, either or both of them, shall 
not exceed the then existing fare for 
such trip within the limits of the city 
of Hammond.” 

The 1925 general assembly of the 
state of Indiana in passing the first 
motor carrier regulatory carrier act 
provided that “in any city or town of 
this state where motor transportation 
is now furnished under, or by color of, 
a contract, and in cities and towns con- 
tiguous thereto, the board of public 
works, common council, or board of 
trustee, as the case may be, shall con- 
tinue to supervise, control, permit, con- 
tract for, and regulate such service and 
to determine when, if at all, for public 
convenience and necessity competing 
service shall be established.” 

The 1941 general assembly of the 
state of Indiana, in passing the present 
motor carrier act specifically provided 
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that the provisions of the act should 
not apply “in any city or town of this 
state where motor transportation is 
now furnished by a common carrier as 
defined in this act, under a franchise 
or contract duly granted by any city or 
town, as provided generally by law for 
the granting of franchises or contracts, 
or where such motor transportation is 
now regulated and controlled by ordi- 
nance, and by such method the routes, 
rates, service, and other matters con- 
nected with such motor transportation 
are covered by any such franchise, con- 
tract, or ordinance, then the Board of 
Public Works, or such board of any 
city having control of the streets of 
any such city, common council or 
board of trustees, as the case may be, 
shall continue to supervise, control, 
regulate, and permit such motor trans- 
portation within the boundaries of any 
such city or town, and in all cases 
where any such motor transportation 
and the routes thereof originate with- 
in the county in which such city or 
town is located.” (Burns Ind Stats 
Anno § 47-1213(a)). 

It is clear that the general assembly 
of the state of Indiana in passing the 
original motor carrier regulatory Act 
and all amendatory acts including the 
1941 act, consistently recognized the 
legal existence of franchises and con- 
tracts between cities and motor car- 
riers entered into and in existence 
prior to the 1925 act and the legal 
rights of contracting cities to continue 
to exercise jurisdiction over such car- 
riers to the exclusion of this Commis- 
sion. 

The supreme court of the state of 
Indiana in Denny v. Brady, 201 Ind 
59, PUR1929A 625, 163 NE 489, 
passed upon the question of jurisdic- 
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tion of the Commission over motor 
carriers operating under franchises or 
contracts entered into and executed 
prior to the 1925 act and held that in 
such cases the Commission had no ju- 
risdiction over the carriers. 

The Commission is bound by the 
acts of the general assembly of the 
state of Indiana and the decision of 
the supreme court of Indiana and it 
necessarily follows that the orders of 
the Commission in this cause approved 
on May 19, 1944, and August 31, 
1944, should be set aside and held for 
naught and this investigation dis- 
missed, and it will be so ordered. 

It is therefore ordered by the Public 
Service Commission of Indiana that 
the orders of the Commission in this 
cause approved on May 19, 1944, and 
August 31, 1944, be and the same are 
hereby set aside and held for naught. 

It is further ordered that this inves- 
tigation be and the same is hereby dis- 
missed. 


Barnard and Cannon, Commission- 
ers, concur; Abbett, Chairman, dis- 
senting. 


ABBETT, Chairman, dissenting: 
During the initial presentation of this 
case before the Commission, I was 
then chief engineer and presented cer- 
tain evidence for the Commission’s 
consideration which dealt with prop- 
erty values and depreciation. 

On July 8, 1944, I was appointed a 
Commissioner and in _ subsequent 
amended orders issued on July 27, 
1944, and August 31, 1944, I did not 
participate. 

On September 20, 1944, the com- 
pany filed a petition asking for a re- 
consideration and recision of the or- 
ders in this cause approved August 31, 
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1944, and May 19, 1944. The main 
contention during the oral argument 
on this petition was that the Commis- 
sion is without jurisdiction to act in 
this case because of an existing fran- 
chise entered into between the prede- 
cessor of this company and the city of 
Hammond, Indiana, on the 7th day of 
July, 1924, which franchise was ap- 
proved by an ordinance of the com- 
mon council of the city of Hammond, 
Indiana, duly adopted on the 8th day 
of September, 1924, Said franchise 
provides in part as follows: 

“This Indenture of Agreement made 
and entered into this 7th day of July, 
1924, by and between the city of Ham- 
mond, Indiana, by its duly authorized 
Board of Public Works hereinafter 
known as the City, and Harold E. 
Miner, hereinafter known as the Trus- 
tee, 

Witnesseth: 

Section 1. That for and in consid- 
eration of the execution of this con- 
tract, and the performances of the 
premises as hereinafter set forth on the 
part of the Trustees, and subject to all 
the provisions, conditions, require- 
ments, and limitations hereof, the said 
City does hereby consent, permit and 
authorize the said trustee, his succes- 
sors and assigns, to maintain and op- 
erate in, upon, along, and across all 
the streets, alleys, and public places 
under the control and within the limits 
of the city of Hammond, Indiana, or 
over which said City may hereafter 
have jurisdiction or control, motor 
busses, coaches, or omnibuses for the 
accommodation and carriage of pas- 
sengers for hire, and in connection 
therewith, said Trustee may cause said 
motor busses, omnibuses, or coaches 
to‘ make all necessary or convenient 
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stops upon said streets, alleys and pub- 
lic places for the receiving and dis- 
charging of passengers, at such places 
as may be reasonable, said Trustee or 
his assigns to operate his said motor 
busses, omnibuses or coaches over such 
boulevards and streets as are herein- 
after designated, and in addition, 
thereto, over any other or all streets, 
alleys, and public places as may be 
deemed alleys or public places as may 
be deemed advisable by said Trustee 
for such operation, or over such 


streets, alleys, or public places as may 
be convenient or necessary to operate 
in connection with and incidental to 
the routes as hereinafter designated. 


Section 2. The Trustee, his succes- 
sors and assigns, hereby agree to cause 
to be operated motor busses at the 
times and intervals as the necessities of 
the traffic require, over the following 
alleys, streets, and public places, in the 
city of Hammond, Indiana, and on 
the routes as herein designated, to wit: 

Route 1. State and Hohman to 
Highland; Highland to Columbia; 
Columbia to Morton avenue; Morton 
avenue to Calumet; Calumet to High- 
land; return to State and Hohman. 


Route 2. State and Hohman to 
Calumet; Calumet to Standard; 
Standard to Van Buren; Van Buren 
to Kenwood; Kenwood to Hohman; 
Hohman to State and Hohman. 

Route 3. State and Hohman to 
Hoffman ; Hoffman to Sheffield ; Shef- 
field to Huehn; Huehn to Calumet; 
Calumet to Chicago avenue; Chicago 
avenue to Ash; Ash to 150th; 150th 
to Calumet; Calumet to State; State 
to State and Hohman. 

Route 4. State and Hohman to 
Calumet; Calumet to 150th; 150th to 
city limits east and return over same 
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route; and over such additional fur- 
ther routes as may be established from 
time to time, according to the neces- 
sities of the traffic. 

Section 3. Said right to maintain 
or operate said motor busses shall be 
held and enjoyed by the Trustee, his 
successors and assigns, for a term of 
twenty-five years from the date upon 
which operation is commenced under 
this ordinance by the trustee, his suc- 
cessors and assigns. 

Section 4. The Trustee, his succes- 
sors and assigns, shall convey passen- 
gers on its routes within the city of 
Hammond, at a fare not exceeding 10 
cents per passenger for one continuous 
trip one way on the several different 
routes in said city and shall issue trans- 
fers on its lines in said city so that one 
fare shall entitle a passenger to one 
continuous trip from one point on any 
route in the city of Hammond to any 
other point reached by any other route 
in the city, whether the same requires 
one transfer or more; provided, that 
such transfers shall be good only on 
the first bus departing from such junc- 
tion point after the same is issued and 
said transfers are not transferable, then 
such transfer shall be honored by the 
next departing bus; provided, how- 
ever, that children under the age of 
seven years and accompanied by their 
parent or guardian, shall be entitled to 
ride free on said busses ; provided, fur- 
ther, that children going to and from 
any public or parochial school in the 
city of Hammond to attend said 
school, shall be entitled to purchase at 
office of the company, books of tickets, 
in either ten, twenty, or thirty fares at 
the rate of 5 cents for each continuous 
trip, as aforesaid; provided further, 
that uniformed policemen, firemen, 
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while in uniform, and carriers of Unit- 
ed States mail, in uniform, shall be 
entitled to ride free of charge on said 
busses. 

If and when the Trustee extends his 
motor bus service to the cities of 
Whiting and East Chicago, Indiana, 
and Calumet City, Illinois, either or 
any of them, the single continuous 
fare, including transfer, if any, be- 
tween any points and his lines in the 
city of Hammond and any point on said 
lines in said other cities, either or any 
of them, shall not exceed the then ex- 
isting fare for such trip within the lim- 
its of the city of Hammond. 

Section 5. The Trustee, his succes- 
sors and assigns, shall pay to the city 
for the privilege hereby granted the 
following sum of money: 

During the term hereof, an annual 
sum which shall be equal to 3 per cent 
of the gross annual receipts derived 
from operation upon the boulevards 
and streets in the city of Hammond. 
The gross annual receipts derived from 
the operation upon the streets and 
boulevards of the city of Hammond 
shall be that proportion of the total 
gross receipts of the Trustee, his suc- 
cessors and assigns, from all sources 
within the limits of Lake county, In- 
diana, as the number of bus miles op- 
erated per annum over streets and 
boulevards under the jurisdiction of 
the city, bears to the total number of 
bus miles operated by the Trustee, his 
successors and assigns, per annum 
within Lake county, Indiana.” 

It is contended that the company is 
exempted under § 3 of the Motor Ve- 
hicle Act of the state of Indiana, as 
amended, which provides in part as 
follows : 
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“Section 3. Exemptions. The pro- 
visions of this act shall not apply: 

(a) Provided, however, 
that in any city or town of this state 
where motor transportation is now 
furnished by a common carrier as de- 
fined in this act, under a franchise or 
contract duly granted by any city or 
town, as provided generally by law 
for the granting of ‘franchises or 
contracts, or where such motor 
transportation is now regulated and 
controlled by ordinance, and by such 
method the routes, rates, service, and 
other matters connected with such mo- 
tor transportation are covered by any 
such franchise, contract, or ordinance, 
then the board of public works, or such 
board of any city having control of the 
streets of any such city, common coun- 
cil, or board of trustees, as the case 
may be, shall continue to supervise, 
control, regulate, and permit such mo- 
tor transportation within the bound- 
aries of any such city or town, and in 
all cases where any such motor trans- 
portation and the routes thereof orig- 
inate within the county in which such 
city or town is located; .. fo 
italics). 

By paragraph one of the ordering 
part of the order of August 31, 1944, 
the city of Hammond, Indiana, was 
exempted from the territory in which 
an optional fare of six rides for 50 
cents shall be provided by the company 
as was established by the order of 
May 19, 1944. 

In my opinion, the Motor Vehicle 
Act of the state of Indiana, as amend- 
ed, which exempted certain cities and 
towns having franchises, did not grant 
these cities and towns any additional 
authority or rights which they had not 
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heretofore had by reason of an existing 
contract or franchise. It should be 
pointed out that when this contract or 
franchise was signed, the routes were 
few and all existed within the corpo- 
rate limits of the city of Hammond, 
Indiana. Under § 4 of the contract or 
franchise, it was contemplated that the 
company might extend its services to 
Whiting and East Chicago, Indiana, 
and Calumet City, Illinois, and it pro- 
vided that the fare from any point in 
Hammond, Indiana, to any point in 
the aforesaid cities would not be great- 
er than the fare between any points in 
the city of Hammond, Indiana. It 
would appear from this original con- 
tract that there was no intention of 
regulating the fares within the cities 
of Whiting and East Chicago, In- 
diana, or Calumet City, Illinois. 

A further demonstration within the 
contract or franchise itself is found in 
the last paragraph shown above in 
which is set forth a formula or basis 
for calculating the fee to be paid the 
city of Hammond, Indiana. This for- 
mula relates the bus miles operated 
on the streets and boulevards in the 
city of Hammond to the total opera- 
tions within the limits of Lake county 
as a basis for computing the 3 per 
cent license fee tax. It surely could 
be contended that if the city of Ham- 
mond had jurisdiction over the total 
county of Lake, it would also have had 
the power to assess a fee covering the 
entire operations over Lake county. 
This is not borne out by the above 
formula which I have indicated. 

Provision for such situations as are 
found in the case of Hammond, In- 
diana, and surrounding territory, 
where cities are contiguous, was made 
56 PUR(NS) 
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by Chap 106 of the Acts of 1929, 
which reads as follows: 

“Subject to all the provisions of this 
act, (a) any two or more contiguous 
cities of the second class, or (b) any 
two or more such contiguous cities to- 
gether with any one or more other 
cities, towns, or villages contiguous 
to any one or more such cities of the 
second class, may enter into a fran- 
chise contract with any transportation 
company providing for a system of 
local transportation by means of 
street railroads, trackless trolleys, mo- 
tor vehicles, taxicabs, and other equip- 
ment or by any one or more of said 
means. The procedure to be followed 
by such municipalities in making such 
a franchise contract shall be as pro- 
vided in an act of the general assembly 
of the state of Indiana entitled ‘An act 
requiring general publicity on all pub- 
lic franchises before being acted upon 
by county commissioners, boards of 
public works, town and city councils, 
or any other county or incorporated 
town boards having power to grant 
franchises over, under and along any 
public highway, street, or alley, re- 
pealing all laws in conflict therewith 
and declaring an emergency,’ approved 
March 6, 1913, and all amendments 
thereto. No such franchise contract 
shall become binding and effective on 
any of the parties thereto unless and 
until it has been duly adopted by a 
valid ordinance enacted by the respec- 


tive common councils or boards of 
trustees of all of the contiguous mu- 
nicipalities named as parties in said 
contract.” Burns Indiana Statutes 
Annotated 1933, § 48-7312. 

If the contention of the company is 
true, then there could have been no 
need for this 1929 law for authority of 
contiguous cities such as we have in 
the Lake county area to be able to 
make a common and concerted fran- 
chise binding on all the cities alike. 
The company would need only to bar- 
gain among the various cities and pick 
the city which gave it the best condi- 
tions for its franchise, sign this fran- 
chise and bind all the other cities of 
equal status in the area to the condi- 
tions offered by the adjoining city. 

Surely it was not the legislature’s 
intent to subordinate or allow the peo- 
ple of Hammond to exert their will 
through a franchise to this company 
to the extent that it would deprive the 
people of East Chicago of the protec- 
tion of the state Commission since they 
had no franchise for transportation 
with this company. I feel sure that 
the legislature did not intend this dis- 
franchisement of the city of East Chi- 
cago. 

Since the majority opinion holds 
that the Commission is without juris- 
diction in the Lake county area, I find 
it necessary for me to dissent in this 
case. 
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RE STOUGHTON 


WISCONSIN PUBLIC SERVICE COMMISSION 


Re City of Stoughton 


2-U-1998 
November 28, 1944 


PPLICATION by municipality for authority to discontinue 
L \ individual water softening service; denied. 


Public utilities, § 121 — Status of water softening service. 
1. Individual water softening service furnished by a municipal water de- 
partment to all customers who desire it, within the reasonable limits of 
the department’s ability to provide the service, constitutes public utility 


service, p. 192. 


Service, § 57 — Jurisdiction of Commission — Abandonment — Water soften- 


ing service. 


2. The Commission has jurisdiction over an application by a municipality 
for authority to discontinue individual water softening service, p. 192. 


Service, § 239 — Abandonment — Water softening service — Inadequate rev- 


enues. 


3. A municipal water department should not be authorized to abandon in- 
dividual water softening service which it has undertaken to furnish to 
customers who desire it, within the reasonable limits of the department’s 
ability to provide the service, where an alleged man-power shortage does 
not appear to be a substantial reason for abandonment, even though the 
department is not making a profit on this service, when there are other 
remedies which should be exhausted or found inadequate, p. 192. 


By the Commission: The city of 
Stoughton, Dane county, as a water 
public utility on September 18, 1944, 
filed an application with the Commis- 
sion for authority to discontinue the 
rendering of individual water soften- 
ing service to customers. Such serv- 
ice has been furnished since 1940 un- 
der rates submitted to the Commission 
on January 16, 1940. A notice of in- 
vestigation and hearing was issued on 
October 7th. 


APPEARANCES: A. E, Skinner, Jr., 
Mayor, Melvin S. Luraas, City Clerk, 
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and C. A. Dahle, Superintendent of 
Water Plant, for city of Stoughton. 
Stoughton derives its water supply 
from two deep wells and the water has 
approximately 21 grains of hardness 
per gallon. The city water department 
serves 1,250 water customers, some of 
whom have their own water softeners. 
In 1940 the Stoughton water de- 
partment began furnishing an individ- 
ual water softening service. The 
softening units weigh 149 pounds and 
are replaced once a month or oftener 
with units regenerated at the central 
station. Two men who use a 2-wheel 
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carriage to handle the units work 
about one week each month in ex- 
changing softener units for the 135 
customers who now receive such serv- 
ice. There is a waiting list of 30 cus- 
tomers who desire such service. 

The present application was filed 
because of a man-power shortage, be- 
cause the softening units are corroding 
and cannot be replaced during the war, 
and because a loss is being experienced 
in furnishing the service. The month- 
ly charge is $1 with an additional 
charge of 50 cents for each additional 
exchange of softening units during the 
month. In 1943 gross income from 
such service was $1,460 compared 
with expenses, partly estimated, of 
$1,801. The loss, therefore, was at 
least $340, assuming that all expenses 
properly chargeable to the service have 
been included. 

The city water department does not 
intend to discontinue the service until 
some Stoughton concern can be per- 
suaded to take over and continue the 
service. No such arrangements have 
been made. The city contemplates in- 
stallation of a central water softener 
after the war. 

[1, 2] We have considered whether 
the individual softening service con- 
stitutes public utility service. It is our 
conclusion that it does inasmuch as 
the city of Stoughton as a water public 
utility has undertaken to furnish the 
service to all customers who desire it 
within the reasonable limits of the wa- 
ter department’s ability to provide the 


service. We, therefore, have jurisdic. 
tion in this matter. 


[3] The evidence does not indicate 
that the man-power shortage is a sub- 
stantial reason for the proposal to dis- 
continue the service. Furthermore, it 
appears probable that within the fore- 
seeable future, man-power shortages in 
civilian life will be relieved. Because 
the service cannot be extended to new 
customers, is no reason for discontinu- 
ing the service to existing customers, 
If softening units become unusable, the 
available service with remaining units 
can be distributed equitably among the 
135 customers. 

The fact that the water department 
is not making a profit on the individual 
water softening service does not justi- 
fy the conclusion that the city should 
be permitted to abandon the service, 
since there are other remedies which 
should be exhausted or found inade- 
quate before abandonment is author- 
ized. 


Finding 


The Commission finds: 

That the evidence in this case is not 
sufficient to justify the abandonment 
of existing individual water softening 
service by the city of Stoughton, Dane 
county, as a water public utility. 


_ ORDER 


It is therefore ordered: 
That the application herein be and 
hereby is denied. 
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Industrial Progress 


Selected information about products, 


supplies and 


services offered by manufacturers. Also announce- 
ments of new literature and changes in personnel. 


Swartwout Company Announces 
New Appointments 


HE+*Swartwout Company, Cleveland man- 
T ces of power plant control equip- 
ment and industrial roof ventilators, announce 
the appointment of Royal L. Meyer as chief 
engineer and assistant manager of their steam 
division. Mr. Meyer, recently a partner of 
Vern E. Alden, Chicago consulting engineer, 
spent eighteen years with Standard Oil Com- 
pany of Indiana in power plant work. He was 
superintendent of utilities for this concern for 
ten years, in charge of the generation of steam 
and electricity, the maintenance of meters and 
controls, and the compression of air and pump- 
ing of water. His earlier responsibilities in- 
cluded supervision of power plant design and 
construction. Prior experience included con- 
nections with Sargent & Lundy, Inc., Chicago 
consulting engineers; Wisconsin "Traction, 
Light, Heat & Power Company at Appleton, 
Wisconsin; and Kimberly-Clark Company, 
Neenah, Wisconsin, paper manufacturers. 
The Swartwout Company also announce ad- 
vancement of M, M. Ward, who has acted as 
an engineer and assistant ‘sales manager, to 
sales manager of the steam division. 


Chevrolet Resumes Production 
Of Trucks for Civilian Use 


LANS have been completed by the Chevrolet 

Motor Division of General Motors Cor- 
poration for the production in the Atlanta, 
Georgia, assembly plant of motor trucks for 
civilian use, it was announced recently, First 
civilian trucks are now coming off the assem- 
bly line. 

Trucks produced in the plant are being ab- 
sorbed in civilian operation in the Atlanta area. 
Monthly production schedules are being pred- 
icated on military and civilian truck allocations 
as agreed upon by OPA and _ military 
officials. 

Military truck production, to which the 
Atlanta plant was formerly devoted exclu- 
sively, is being continued along with civilian 
truck’ output. 





“MASTER*LIGHTS" 


© Portable Battery Hand Lights. 
© Repair Car Roof Searchlights. 


CARPENTER MFG. CO. 


197 Sid St., Mass. 
"MAS ERSLIGHT=MARERS™ 





© Hospital Emergency Lights. 





Mention the imacrnyss ty t identifies your inquiry 


Automatic Recloser Announced 
By Westinghouse 
0 improve service on suburban rural elec- 
tric distribution systems by interrupting 
all faults while eliminating service trips on 
transient faults, the type AR-1 automatic oil 
circuit breaker recloser is announced by West- 
inghouse Electric & Mig. Company. 

Replacing sectionalizing fuses on rural lines, 
the AR-1 recloser operates a maximum of 3 
times on temporary faults with two second in- 
tervais between operations. If the fault clears 
on the first, second, or third tripping opera- 
tion, the recloser resets automatically to the 
original position. If the fault is permanent it 
will lock out and open the circuit on the fourth 
tripping operation. 

The type AR-1 recloser housing is of wet 
process porcelain and filled with two gallons 
of oil in which the internal mechanism is com- 
pletely submerged. All series coils are phys- 
ically the same size so that they may be inter- 

(Continued on page 36) 
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DAVEY TREE TRIMMING SERVICE 
1846 Q 1923 


JOHN DAVEY 


Founder of Tree Surgery 


DAVEY 


TrEE [TRIMMING 
FOR 


Line CLEARANCE 














Always use dependable Davey Service 


DAVEY TREE EXPERT CO. 


DAVEY TREE SERVICE 


KENT, OHIO 


FEB. 1, 1945 
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INDUSTRIAL PROGRESS—( Continued) 





changed. A built-in lightning arrester in the 
top casting makes any other lightning protec- 
tion unnecessary. Additional features include 
a counter to record the number of operations, 
and a visible oil gauge. 

Additional information on the type AR-1 re- 
closer may be secured from P. O. Box 868, 
the manufacturer, Pittsburgh 30, Pennsylvania. 


General Detroit Issues 
Two Folders 


(a4 our Fire Protection Insurance Policy,” 

as 12-page folder describing and il- 
lustrating the seven basic types of fire extin- 
guishers in everyday use, is one of two timely 
pieces of literature offered by the General De- 
troit Corporation. Information is given con- 
cerning the classes of fire each extinguisher is 
designed to combat most effectively. Con- 
struction specifications and Underwriters 
Laboratories classifications are also included. 

The second folder discusses the uses and 
features of General’s vaporizing liquid type 
extinguisher. Entitled “So Swift, So Safe, So 
Sure,” it contains a full-size illustration of 
this utility fire extinguisher. 

Copies of these two publications can be 
obtained, without charge, by writing the 
General Detroit Corporation, 2270 East Jeffer- 
son avenue, Detroit 7, Michigan. 


Third Army-Navy “E” Award 


To Copperweld Steel 


HE Glassport, Pennsylvania, plant of the 


Copperweld Steel Company has been 
awarded the Army-Navy “E” for the third 
time. The award has been given for high 
achievement in the production of Copperweld 
wire for war purposes. 

Winning this award gives the Copperweld 
Company the right to add a second star to the 
“E” flag which now flies over the Glassport 
plant. 


Describes New Techniques 
In Ballast Construction 


F& those interested in the progress of 
fluorescent lighting, Bestran Ballasts, a 
division of Hudson American Corporation, has 
prepared a 16-page catalog, “Bestran Ballasts 
for Fluorescent Units.” It describes in detail 
a new technique in ballast -construction—the 
Bestran ballast. With its special bi-way lead 
feature, it is designed for better, more econom- 
ical fluorescent lighting equipment. 

Because of the bi-way lead, the Bestran 
ballast becomes a universal model, interchange- 





DICKE TOOL COMPANY 
DOWNERS GROVE, ILL. 
Manufacturers of 
Pole Line Construction Tools 
They’re Built for Hard Work 











able with any other ballast of like rating, 
suitable for both industrial and commercial 
fixtures, and-applicable to enclosed or exposed 
mountings. For the fixture manufacturer and 
distributor, this diversity of use results in re- 
duced inventory and stock costs. 

In addition to complete factual data on the 
improved Bestran ballast housing model, the 
catalog contains pertinent sections of fluores- 
cent lighting in general. 

Copies of the catalog may be obtained by 
writing Hudson American Corporation, 25 
West 43d street, New York 18, New York. 
Upon request, consideration will be given to 
special problems on the applications of Bestran 
ballast to criginal specifications. 


Cast Iron Junction Boxes 
Added to O. Z. Line 


A NEWLY designed line of cast iron junction 
boxes, embracing many improvements in 
structure and weatherproofing, has been added 
to the line of electrical products made by the 
O. Z. Electrical Manufacturing Company, of 
Brooklyn, New York. They are constructed of 
close-grained gray iron castings of machine- 
able quality. Clean cut gaskets and careful 
machining of covers and boxes make them 
water and moisture proof. Drilling and tap- 
ping is done to individual specifications. 

The line includes boxes with flanged or 
unflanged recessed covers for flush or surface 
mounting or light wall construction, sidewalk 
boxes, overlapping hinged-cover boxes, and 


PUBLIC UTILIT 


Procedures and Methods 
Mati 


CZ 9 


The products of our company (one of 
the leading office equipment manu- 
facturers) are today widely used by 
electric and gas public utility com- 
panies in connection with billing and 
accounting. 

To help guide our development pro- 
gram for post war products, our Re- 
search and Methods Department needs 
a man thoroughly experienced in office 
and billing systems, procedures and 
methods of public utility companies. 
In reply, please state qualifications 
completely, all details of which will 
be held in strict confidence. 


Write c/o Public Utilities Fort- 
nightly, 10384 Munsey_ Bldg., 
Washington 4, D. C. 
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Yon Now 


for a 


MODERN 
METER 
SHOP 


@ Layout Plan of Meter Testing and Re- 
par Shop, Sioux Falls Water Depart- 
ment, Sioux Falls, So. Dakota. Note 
location of bydraulic lifts. 


A GOOD meter repair man 
Ingenious Method will do better work when he 
of Handling has ‘good tools and a well planned place 

Large Meters in which to work. 
oer y seas amen That is why your post-war planning 
One; outside the door, takes should include your meter shop. The 
co greeny phan ote: proper arrangement of the necessary work 
oe a: sm fic cae benches, parts-bins, testing bench, etc. will 
up to the proper level for test enable the meter man to do a better job. 
cme eS : An efficient meter shop need not be elab- 
means of these lifts, the Sioux orate nor expensive . .. but remember 
‘Falls V that it is the heart of the metering end of 
your water system; and it will pay you to 

plan it carefully. 





Your Trident representative has broad 
experience with modern meter shop prac- 
tice in his territory, and will be glad to 
help you. 








NEPTUNE METER COMPANY ¢ 50 West 50th Street New York 20, N. Y. 
Branch Offices in CHICAGO, SAN FRANCISCO, LOS ANGELES, PORTLAND, ORE.., 
DENVER. DALLAS, KANSAS CITY, LOUISVILLE, ATLANTA. BOSTON. 

Neptune Meters, Ltd., Long Branch, Ont., Canada 
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Why dig through a 
PILE 
of Catalogs? 


Find the 
Fitting 
you need, 


quickly — 
in the COMPLETE line 


If you have a Penn-Union Catalog, you 
can instantly find practically every good 
type of conductor fitting. These few 
can only suggest the variety: 


Universal Clamps to take a 
large cange of conductor sizes; 
with 1, 2, 3, 4 or more bolts. 





L-M Elbows, with compression units 

giving a dependable grip on both con- 

ductors. Also Straight Connectors and 
Tees with same con- 
tact units. 


Bus Bar Clamps for installa- 
tion without drilling bus. Single 
and multiple. Also bus sup- 
ports—various types. 


Clamp Type Straight Connectors 
and Reducers, Elbows, Tees, Ter- 
minals, Stud Connectors, etc. 


Jack-Knife connectors for simple 
and easy disconnection of mo- 
tor leads, etc. Spring action— 
self locking. 


Vi-Tite Terminals for quick 
installation and easy taping. 
Also sleeve type terminals, 
screw type, shrink fit, etc. etc. 


Splicing Sleeves, Figure 8 and Oval, seamless tub- 
ing—also split tinned sleeves. High conductivity 
copper; close dimensions, 

Preferred by the largest utilities and 
electrical manufacturers—because they 
have found that “Penn-Union” on a fit- 
ting is their best guarantee of Dependa- 
bility. Write for Catalog. 


PENN-UNION ELECTRIC CORPORATION 
ERIE, PA. Sold by Leading Jobbers 


PENN-UN UNION 


Conbdbuc TOR FITTinGcs 


aeutlon the FortNIGHTLY 


FEB. 1, 1945 


heavy junction or pulling boxes. Other 
boxes, built to specifications, can be made for 
any use. 

Complete details of this and other new prod- 
ucts, together with the regular O. Z. line are 
_given in a new 140-page catalog. It illustrates 
‘and describes, with specifications and price 
lists, the full O. Z. line including conduit 
fittings, cable terminators, junction boxes, 
solderless connectors, power: connectors and 
grounding devices. 


New Electronic Oscillograph 
Announced by Westinghouse 


like electric power companies, aircraft en- 
gine manufacturers, and: research labora- 
tories, a new self-contained industrial elec- 
tronic oscillograph which records characteris- 
tics of electrical phenomena lasting as little as 
a fraction of a millionth of a second is an- 
nounced by Westinghouse Electric & Mfg. 
Company. 

An instrument of the cold cathode type, the 
electronic oscillograph is capable of recording 
single electrical transients with respect to time, 
or two electrical phenomena with respect to 
each other,-such as voltage versus current, in 
the form of diagrams produced by two pairs of 
electrostatic deflecting plates disposed at right 
angles to one another. The cathode of the tubes 
is energized from a 50-kilovolt d.c. rectifier 
with a control to correct for line voltage varia- 
tion. 














Because you get maximum sulphur removal per 
pound of oxide. Lavino Activated Oxide is 
made especially for maximum activity and 
capacity, maximum trace removal and_ shock 
resistance. Comparing cost, performance and 
savings, we believe Lavino Activated Oxide has 
no close rival. 


For more information about its remarkable 
record, just write a note on your letterhead to 


E. J. LAVINO AND COMPAKY 
1528 Walnut St., Philadelphia 2, Pa. | 
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)».(1W0 GREAT TIME SAVERS ) 


SS THE AIRPLANE AND 
EGRY BUSINESS SYSTEMS 


EGRY SPEED-FEED may be attached 

to any standard make typewriter in one 
minute, and with Egry Continuous Forms, 
doubles the output of the operator—makes 
one machine do the work of two. 


If you wanted to cross the ocean in a hurry, chances 
are you’d go by Pan American World Airways. And 
if you wanted to accomplish the writing of business 
records, either handwritten or typed, in the shortest 
possible time, you’d most certainly use Egry Business 
EGRY TRU-PAK Register speeds the writ- Systems as Pan American Airways and hundreds of 
ing of all handwritten records. Assures other big businesses are doing. 4 Irrespective of the 
control over every business transaction. type or complexity of your business there is an Egry 
Business System to handle adequately the record re- 
quirements of every departmental activity. Investigate 
today! Write for literature which gives the amazing 
story of what may be accomplished through the use of 
Egry Business Systems. Or a free demonstration may ‘ 
be arranged at your convenience. Address Dept. F-21. 


EGRY ALLSET Forms, the modern single 
set forms for speed writing all business rec- « D ° “20 @ 
ords. Individually bound sets, interleaved thie 

with onetime carbons, ALLSETS are ready , ° 


for immediate use either over the type- vee 
writer or when written by hand. with EGRY BUSINESS SYSTEMS 


. 








THE EGRY REGISTER COMPANY « Dayton, Ohio 
EGRY CONTINUOUS FORMS LIMITED, King and Dufferin Sts., Toronto, Ontario, Canada. 
Egry maintains sales agencies in all principal cities. 
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SPRING HANGERS 


1. Compute the load 
2. Select the required stock size 


When spring hangers for modern flexibly sup- 
ported piping systems are “tailor-made” for each 
load condition, a lot of scarce engineering and 
drafting man-hours are required in designing. The 
Grinnell Spring Hanger will save this time — it is 
“pre-engineered for the job.” The capacity you 
need is conveniently “packaged” — one of 14 stock 
sizes. 


123% MAXIMUM CHANGE IN SUPPORTING FORCE 


OF SPRING IN 24” VERTICAL TRAVEL--IN ALL SIZES 


GUIDES PREVENT CONTACT OF COILS WITH CASING 
WALL OR HANGER ROD AND ASSURE CONTINUOUS 
ALIGNMENT AND CONCENTRIC LOADING OF SPRING 


COMPACT—REQUIRES MINIMUM HEADROOM 


ALL-STEEL WELDED CONSTRUCTION MEETS 
PRESSURE PIPING CODE 

14 SIZES AVAILABLE FROM STOCK--LOAD RANGE 
FROM 84 LBS. TO 4700 LBS. 

EASY SELECTION OF PROPER SIZES FROM SIMPLE 
CAPACITY TABLE 

INSTALLATION IS SIMPLIFIED BY INTEGRAL LOAD 
SCALE AND TRAVEL INDICATORS 

UNIQUE SWIVEL COUPLING PROVIDES ADJUSTMENT 
AND ELIMINATES TURNBUCKLE 


Write for descriptive folder on Fig. 268 
Pre-Engineered Spring Hangers. 
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PROFESSIONAL DIRECTORY 


® This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, design, and construction. « « « 





THE AMERIGAN APPRAISAL GOMPANY 


INVESTIGATIONS, APPRAISALS AND STUDIES 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORE WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








DAY & ZIMMERMANN, INC. 
ENGINEERS 
NBW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical’ and General Testing—Inspections—Research—Certification 


2 EAST END. AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 








basen For Bacon « Davis, anc. nsx» corm 


OONSTRUCTION APPRAISALS 


Engineers 
VALUATIONS AND REPORTS 
PHILADELPHIA WASHINGTON CHICAGO 








GILBERT ASSOCIATES, Inc. 


SPECIALISTS 


ENGINEERS 

Steam, Electric, Gas, Hydro, POWER ENGINEERING SINCE 1906 Purchasing and Expediting, 
Designs and Construction, Serving Utilities and Industrials Rates, Research, Reports, 
Operating Betterments, “a Personnel Relations, 
Inspections and Surveys, 3 Reading, Pa. Original Cost Accounting, 
Feed Water Treatment. Washington New York Accident Prevention, 














FREDERIC R. HARRIS, INC. 


Engineers Constructors Management 
Reports Appraisals Valuations 
NEW YORK 


Knoxville San Francisco Houston 











(Professional Directory Continued on Next Page) 
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LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 


Valuations, investigation reports, design and supervision of construction 


57 WILLIAM STREET NEW YORK 


CHAS. T. MAIN, INC. 
ARCHITECTS — ENGINEERS 
Power Surveys—Investigations—V aluations—Reports 
Steam, Hydro Electric and Diesel Plants 
Boston, Mass. “==- Washington, D. C. 


J. H. MANNING & COMPANY 


120 Broadway, New York 
ENGINEERS 


Basiness Studies Purchase—Sales Valuations 
New Projects Management Reorganizatiens 
Consulting Engineering ‘ Mergers 

Public Utility Affairs including Integration 


























PUBLIC UTILITY ENGINEERING & SERVICE 
CORPORATION 
CONSULTING ENGINEERS 
DESIGN OPERATIONS 
STEAM — HYDRAULIC — GAS 
231 S. LA SALLE ST., CHICAGO (4), ILL. 








SANDERSON & PORTER 
ENGINEERS AND CONSTRUCTORS 
Design and Construction of Industrials 
and Public Utilities. 
Reports and Appraisals in Connection 


With Management Problems, Financing, Reorganization. 
Chicago New York San Francisco 








Sargent & Lundy 
ENGINEERS 
Steam and Electrie Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 














STONE & WEBSTER ENGINEERING CORPORATION 


DESIGN AND CONSTRUCTION 
REPORTS * CONSULTING ENGINEERING ° APPRAISALS 


BOSTON e NEWYORK e CHICAGO ¢« HOUSTON e¢ PITTSBURGH 
SAN FRANCISCO « LOS ANGELES 
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WELSBACH ENGINEERING and MANAGEMENT CORPORATION . 

Utility Appraisals « Engineering « Construction « Street Lighting Maintenance 
A Consultants on All Phases Utility Operations 

SaseaessD General Office: 1500 Walnut St., Philadelphia 2 








The J.G. WHITE ENGINEERING CORPORATION 


Design—Construction—Reports—A ppraisals 
Consulting Engineering 


80 BROAD STREET NEW YORK 4, N. Y. 








ALBRIGHT & FRIEL, INC. JACKSON & MORELAND 


Consulting Engineers ENGINEERS 
Water, Sewage and Industrial Waste Problems 


Airfields, Refuse Incinerators & Power Plants PUBLIC UTILITIES—INDUST RIALS 
Industrial Buildings RAILROAD ELECTRIFICATION 
City Planning Reports Valuations DESIGN AND SUPERVISION VALUATIONS 
Laboratory ECONOMIC AND OPERATING REPORTS 


1520 Locust Street Philadelphia 2 BOSTON NEW YORK 


BARKER & WHEELER, ENGINEERS | | JENSEN, BOWEN & FARRELL 


DESIGNS AND CONSTRUCTION — OPERATING Engineers 
BETTERMENTS — COMPLETE OFFICE SYSTEMS — re: Michi 
MANAGEMENT — APPRAISALS — RATES Ann Arbor, ichigan 


Agorelsale 3 Tnvestigetions » 
11 PARK PLACE, NEW YORK CITY eoenlals «eee: Coa 
36 STATE STREET, ALBANY, N. Y. rate inquiries, depreciation, fixed capital 


reclassification, original cost, security issues. 


BLACK & VEATCH LUCAS & LUICK 


CONSULTING ENGINEERS ENGINEERS 


Appraisals, investigations and re- DESIGN, CONSTRUCTION SUPERVISION, 
ports, design and supervision of con- OPERATION, MANAGEMENT, APPRAISALS, 
struction of Public Utility Properties 


INVESTIGATIONS, REPORTS, RATES 
4706 BROADWAY KANSAS CITY, MO. 
231 S. LaSALite St., Cxicaco 
































EARL L. CARTER A. S. SCHULMAN ELEctTric Co. 


Consulting Engineer Contractors 


REGISTERED IN INDIANA, NEW YORK, ONIO. ES— ISTRI- 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY TRANSMISSION Lines—UNoercround D 


Public Utility Valuations, Reports and BUTION — Power Station — INDUSTRIAL — 
Original Cost Studies. CoMMERCIAL INSTALLATIONS 


910 Electric Building Indianapolis, Ind. 537 SourH Dearsorn St. Cricaco 











W. C. GILMAN & COMPANY J. W. WOPAT 
ENGINEERS Consulting Engineer 
and Construction—Supervision 


d —Fi ial 
FINANCIAL CONSULTANTS ‘Toe teovelnatene 


Rate Investigations 


= 1: 1850 McCormick Bldg., South Michigan Ave. 
55 Liberty Street New York  Gileoae illinois sesepeines < 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 


*Addressograph-Multigraph Corp. ........ 
Albright & Friel, Inc., Engineers 
American Appraisal Company, The 


B 


Babcock & Wilcox Co., 

Barber Gas Burner Company, The .... 

Barker & Wheeler, Engineers 

Black & Veatch, Consulting Engineers ................ 43 
Blaw-Knox Division of Blaw-Knox Co. 
Burroughs Adding Machine Co. ......... 


Cc 


Carpenter Manufacturing Company 
Carter, Earl L., Consulting Engineer . 
Cleveland Trencher Co., The 

*Combustion Engineering Company, Inc. 
*Commercial Controls Corporation 
*Consolidated Steel Corp., Ltd. ................ 
*Coxhead, Ralph C., Corporation ......... 
Crescent Insulated Wire & Cable Co., Inc 


D 


Davey Compressor Company 
Davey Tree Expert Company 

Day & Zimmermann, Inc., Engineers 
Dicke Tool Company 
*Diebold, Incorporated 








E 


Egry Register Company, The 

Electric Storage Battery Company, The 
Electrical Testing Laboratories, Ine. ................ 41 
Elliott Compr 








Ford, Bacon & Davis, Inc., Engineers 
Foster Wheeler Corporation 


G 


General Electric Company 





Outside Back 
Gilbert Associates, Inc., Engineers 
Gilman, W. C., & Company, Engineers 
Grinnell Company, Inc. 








H 


Harris, Frederic R., Inc. 
Hoosier Engineering Company 





ack Cover 


I 


ternational Harvester Company, Ine. ............ 21 
T-E Circuit Breaker Co. ..........-..:..ccccce0ee: es 
Professional Directory 


#ortnightly advertisers not in this issue. 


J 


Jackson & Moreland, Engineers ............0.00....... Re 
Jensen, Bowen & Farrell, Engineers ............... ww 43 
Johns-Manville 





K 


Kinnear Manufacturing Company, The 


'* Kuhiman Electric Company 


L 


Lavino, E. J., and Company ... 
Loeb and Eames, Engineers ... 
Lucas & Luick, Engineers 


M 


Main, Chas, T., Inc. 
Manning, J. H., & Company, Engineers 

*Marmon-Herrington Co., UUme. ...............:ccceceeeee 
Merco Nordstrom Valve Comp 








y 
Inside Front Cover 
Mercoid Corporation, The 18 





N 


Neptune Meter Company 37 
Newport News Shipbuilding & Dry Dock Co... 19 





ig 


Pennsylvania Transformer Company 
Penn-Union Electric Corp. 


Pittsburgh Equitable Meter Company 
Inside Front Cover 


Public Utility Engineering & Service Corpora- 
tion 42 








R 


Railway & Industrial Engineering Company... 15 
Recording & Statistical Corp. é. 
Remington Rand Inc. 
Ridge Tool Company, The 
Riley Stoker Corporation 








Ss 


Sanderson & Porter, Engineers .. 
Sangamo Electric Company 

Sargent & Lundy, Engineers . 

Schulman, A. S., Electric Co., Contractors 
Stone & Webster Engineering Corporation 


Vv 





Vulcan Soot Blower Corp. 


Ww 
Welsbach Engineering and Management 
Corporation 
White, J. G., Engineering Corporation, The... 
Wopat, J. w., Consulting Engineer ..............-...- sa 
41-43 














» ae 

















MANPOWER 


PROBLEM 














... let us help you. Our trained men and special equipment 
combine to help you meet today’s increased demand for 
power. Whether yours is a problem of erection or main- 
tenance .. . regardiess of distance or terrain .. . you'll find 


Hoosier service efficient and economical. 


ERECTION and MAINTENANCE OF TRANSMISSION LINES 
NEW YORK 46 S. FIFTH ST., COLUMBUS, OHIO CHicAco 
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RUBBER-STAMP 
ECONOMIES 


RUBBER-STAMP 
LIMITATIONS 


@ experience of electric utility companies in, buying and using 


“UNIT SUBSTATIONS 


is consistently good evidence that our standardization 


policy has an even wider field of usefulness ahead of it. 


@ By systematic analysis of cus- 
tomers’ needs—and by co-ordination 
of our manufacturing : facilities—we 
are meeting thousands of ratings and 
requirements with relatively few re- 
petitively built parts. 


@ Installation and maintenance have 
been simplified. There are only two or 
three factory-assembled sections to 
install. Maintenance practice can be 
made. uniform, with fewer spares 
carried ‘in-stock. 


Typical. G-E master unit substation 


@ Specifying and ordering have been 
reduced to a simple routine that is 
comparable to changing the figures 
on a date stamp. Time saved on 
detailed specification work is. avail- 
able for more thorough system plan- 
ning. 


@ Installed costs are lower, sub- 
stantially so when factors such as 
reliability, safety, and high salvage 
value are included in the economic 
balance. 


Remember, too, that General Electric’s 
policy of repetitive manufacture has not 
resulted, and will not result, in a “freezing” 
of designs, Our research and design staffs 
can concentrate on improving the line as 
a whole rather than continually working 
out detail modifications in design’to meet 
the specifications of each new Order. 

As you plan for new substation insta!la- 
tions, let us work with you on this route fo 
lower investment costs. General Elecirit 
Company, Schenectady 5, N. Y. 


Save Money and Buy More War Bonds 


» GENERAL @ ELECTRIC 


301-112E-170 
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